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Alfred F. Pillsbury, Appellant, j 

vs. 


David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 37237. 

i 

! 

Alfred F. Pillsbury, Petitioner, j 

i 

v. 

Commissioner of Internal Revenue, Respondent. 


Appearances: 

For Taxpayer: J. B. Templeton, Esq., J. S. Y.ilvins, Esq. 
For Comm’r: P. A. Bayer, Esq. 

j 

j 

Docket Entries. 


1928 
Apr. 12. 

“ 13. 

Jun. 8. 
“ 11 . 


1929 


Nov. 

30. 

1930 

Feb. 

3. 

i i 

12. 

L L 

12. 

i 4 

18. 


Petition received and filed. Taxpayer notified. 
Fee paid. 

Copy of petition served on General Counsel. 
Answer filed by General Counsel. 

Copy of answer served on taxpayer. General 
Calendar. 


Hearing set 2/12/30. 

Notice of appearance of James B. Templeton as 
counsel for taxpayer filed. 

Hearing had before Herbert F. Seawall, Div. 4. 

Submitted. Briefs due 4/12/30. 

Stipulation of facts filed. 

Transcript of hearing 2/12/30 filed. 
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1930. 
Apr. 7. 
“ 12 . 
Mav 28. 

“ 29. 

Nov. 28. 


i i 


28. 


“ 28. 
“ 29. 

1931. 
Jan. 12. 


Brief filed by General Counsel. 

Brief filed by taxpayer. 

Findings of fact and opinion rendered, H. F. Sea¬ 
led, Div. 4 

Decision entered, C. M. Trammell, Div. 2. 

Stipulation to have case reviewed by the Court of 
Appeals of D. C. filed. 

Petition for review to Court of Appeals of D. C. 
with assignments of error, filed by taxpayer. 

Proof of service filed. 

Notice of appearance of J. S. Y. Ivins as associate 
counsel for taxpayer filed. 


i l .) 


Motion for extension to April 27, 1931, to file rec¬ 
ord, filed by taxpayer. Granted. 

Mar. 20. Motion if or extension to May 27, 1931, to file rec¬ 
ord, filed by taxpayer. Granted. 

Order enlarging time to May 27,1931, for prepara¬ 
tion of evidence and delivery of record sur peti¬ 
tion for review, entered. 

Praecipe with proof of service thereon filed. 
Agreed nar-ative statement of evidence lodged. 
Agreed narrative statement of evidence approved 
and ordered filed. 


21 


Mav 15. 
15. 


< i 


18. 


U. S. Board of Tax Appeals. Filed April 12, 1928. 
United States Board of Tax Appeals. 


Docket No. 37237. 


Alfred F. Pillsbury, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

* • 

siormr of Internal Revenue in his notice of deficiency (IT: 
FAR :I>-5-W T DP) dated February 18,1928, and as a basis of 
tliis proceeding alleges as follows: 
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i 

i 

Jurisdiction of the Board, i 

I 

A. The petitioner is an individual with office at No. 301 
Metropolitan Life Insurance Building, Minneapolis, Min¬ 
nesota. 

B. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the! petitioner on 
February 18, 1928. 

C. The taxes in controversy are income jtaxes for the 

calendar vears 1924 and 1925. The deficiency for the vear 

1924 was set forth bv the Commissioner of Internal Rev- 

* 

enue to be $2,688.26, and deficiencv for the vear 1925, $1,- 
167.59. | 

i 

Assignments of Error. j 

D. The determination of tax set forth in tile said defici¬ 
ency is based upon the following errors: i 

(1) The Commissioner, in determining the pet income of 
the taxpayer for the said calendar years, 19^4 and 1925, 
included the net income of an irrevocable trust which the 
taxpayer had created in the year 1922, the income of which 
was or might be applied to the payment of premiums upon 
policies of insurance on the life of the grantor (taxpayer) 
who had divested himself of all rights, interests and bene¬ 
fits under said policies, the said action of the Commissioner 
being contrary to the intent of Section 219 (h\) and other 
provisions of the Revenue Acts of 1924 hnd 1926. 

3 (2) In the event that it is held that tljie taxpayer 

is subject to tax on any part of the income of said 
trust, then the taxpayer further avers that said Section 219 
(h) is unconstitutional so far as it relates to tlie inclusion 
in the taxable net income of the grantor of any part of the 
income of a trust, such as herein set forth. I 

(3) That this trust was created on December 30, 1922, 
which was prior to the effective dates of either the Revenue 
Acts of 1924 and 1926. j 

i 

i 

Statement of Facts. 

E. The facts upon which the taxpayer relies as the basis 
of this proceeding are as follows: 

(1) The taxpayer created an irrevocable trust on Decem¬ 
ber 30,1922, the income of which was to be used for the pur- 

i 

i 
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1930. 

Apr. 7. Brief filed by General Counsel. 

44 12. Brief filed by taxpayer. 

May 28. Findings of fact and opinion rendered, H. F. Sea- 
well, Div. 4 

44 29. Decision entered, C. M. Trammell, Div. 2. 

Xov. 28. Stipulation to have case reviewed by the Court of 
Appeals of D. C. filed. 

44 28. Petition for review to Court of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

44 28. Proof of service filed. 

44 29. Notice of appearance of J. S. Y. Ivins as associate 

counsel for taxpaver filed. 

1931. 

Jan. 12. Motion for extension to April 27, 1931, to file rec¬ 
ord, filed by taxpayer. Granted. 

Mar. 20. Motion for extension to May 27, 1931, to file rec¬ 
ord, filed by taxpayer. Granted. 

44 21. Order enlarging time to May 27,1931, for prepara¬ 

tion of evidence and delivery of record sur peti¬ 
tion for review, entered. 

May If). Precipe with proof of service thereon filed. 

44 15. Agreed nar-ative statement of evidence lodged. 

44 18. Agreed narrative statement of evidence approved 

and ordered filed. 

2 U. S. Board of Tax Appeals. Filed April 12, 1928. 

United: States Board of Tax Appeals. 

Docket No. 37237. 

Alfred F. Pillsbury, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

* » 

sioimr of Internal Revenue in his notice of deficiency (IT: 

FAR:T>-5-\VDP) dated February 18,1928, and as a basis of 

tins proceeding alleges as follows: 
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i 

i 

Jurisdiction of the Board. j 

A. The petitioner is an individual with office at No. 301 
Metropolitan Life Insurance Building, Minneapolis, Min¬ 
nesota. 

B. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
Februarv 18, 1928. 

* 7 | 

C. The taxes in controversy are income taptes for the 

calendar vears 1924 and 1925. The deficiencv for the vear 
1924 was set forth by the Commissioner of Internal Rev¬ 
enue to be $2,688.26, and deficiencv for the vear 1925, $1,- 
167.59. * ' | 

Assignments of Error. j 

D. The determination of tax set forth in the j said defici¬ 
ency is based upon the following errors: 

(1) The Commissioner, in determining the nejt income of 
the taxpayer for the said calendar years, 1924 and 1925, 
included the net income of an irrevocable trust which the 
taxpayer had created in the year 1922, the income of which 
was or might be applied to the payment of premiums upon 
policies of insurance on the life of the grantor j(taxpayer) 
who had divested himself of all rights, interests and bene¬ 
fits under said policies, the said action of the Commissioner 
being contrary to the intent of Section 219 ( h)\ and other 
provisions of the Revenue Acts of 1924 and 1926. 

3 (2) In the event that it is held that the taxpayer 

is subject to tax on any part of the income of said 
trust, then the taxpayer further avers that said Section 219 
(h) is unconstitutional so far as it relates to the inclusion 
in the taxable net income of the grantor of any fiart of the 
income of a trust, such as herein set forth. 

(3) That this trust was created on December 30, 1922, 
which was prior to the effective dates of either the Revenue 
Acts of 1924 and 1926. j 

i 

j 

Statement of Facts. 

E. The facts upon which the taxpayer relies as the basis 

of this proceeding are as follows: I 

(1) The taxpayer created an irrevocable trust on Decem¬ 
ber 30, 1922, the income of which was to be used for the pur- 



i 
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pose of paying premiums upon policies of insurance on his 

life. The Commissioner in computing the said deficiency 

included the net income received by the trustee amounting 

to $8,700.19 in 1924 and $8,888.12 in 1925. The taxpayer 

omitted this income from his returns for said vears as the 

•/ 

trustee reported said income and paid the tax thereon. 

(2) On December 30, 1922, the taxpayer irrevocably as¬ 
signed, transferred and conveyed certain stocks and other 
evidences of indebtedness in the sum of $150,000 to the 
Minneapolis Trust Company, Minneapolis, Minnesota, as 
trustee. The income from said trust or so much thereof as 
may be necessary to be used to pay the annual net premiums 
on certain life insurance policies written upon the life of the 
grantor and to remit any balance of net income to the gran¬ 
tor. The Minneapolis Trust Company as trustee was des¬ 
ignated as the beneficiary of each of the insurance policies, 
said policies having been written on the same date the trust 
was created. 

(3) Upon the death of the donor the trustee is to hold in 
trust the proceeds of the said policies for the benefit of Mrs. 
Eleanor F. Pillsbury. 

(4) The Minneapolis Trust Company, as trustee, has all 
the rights under the said insurance policies, the grantor hav¬ 
ing retained no right in or control over said policies, and 
having no interest in the cash values or loan values thereof, 
nor the right to change the beneficiary of said policies. An 
excerpt from the trust instrument follows: ‘‘That said poli¬ 
cies of life insurance are payable to the Minneapolis Trust 
Company as trustee, without any responsibility on the part 
of the life insurance companies issuing said policies, or any 
of them, to undertake the proper discharge of the trust or 
any part thereof, or the application of any amounts so paid 

to the trustee thereunder, and that the trustee has the 
4 absolute right to pledge said policies, or any of them, 
as collateral, surrender for cash or paid up insur¬ 
ance value, or avail itself of any option granted in such poli¬ 
cies, or any of them, without the consent or signature of the 
party of the first part.” 

(5) The taxpayer is not in any sense a beneficiary of said 
‘trust. 

(6) The taxpayer did not retain any right to revoke, in 
whole or in part, either alone or in conjunction with some 
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other person, the said trust or provisions of the said insur¬ 
ance policies. 

(7) The taxpayer did not receive, either actually or con¬ 
structively, any part of the net income of said!trust during 
the said calendar vears 19*24 and 1925. 

W I 

(F) Wherefore the petitioner prays that tliijs Board may 
hear the proceeding and determine that no part bf the income 
received by the Minneapolis Trust Company hs trustee of 
the said trust is to be included in the taxable net income of 
the petitioner for the years 1924 and 1925, and j that there is 
no deficiency due from the petitioner. 


ALFRED F. PILLSBURY, 

Petitioner. 


No. 301 Metropolitan Life Ins. Bldg., Minneapolis, Minne¬ 
sota. 


State of Minnesota 

County of Hennepin, $s: I 

Alfred F. Pillsbury, being duly sworn, says that he is the 
petitioner above named; that he has read the foitegoing peti¬ 
tion and is familiar with the statements contained therein, 
and that the facts stated are true, except as to those facts 
stated to be upon information and belief, and those facts he 
believes to be true. 

ALFRED F. PILLSBURY. 

| 

Subscribed and sworn to before me this 10th d'ay of April, 

1928. ! ‘ 

I 

[Notarial Seal. Hennepin County, Minn.] 

HARLEY E. HYRE, 

Notaty Public. 


[Stamp:] Harley E. Hvre, Notary Public; Hennepin 

County, Minn. My commission expires Feb. 3rd, 1934. 

i 


j 
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5 Exhibit “A”. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply!to Commissioner of Internal Revenue and 
refer to IT :FAR :B-5. WDP. 

Feb. 18 1928. 

Mr. Alfred F. Pillsbury, 

301 Metropolitan Life Building, 

Minneapolis, Minnesota. 

Sir : 


In accordance with Section 274 of the Revenue Act of 

1926 von are advised that the determination of vour tax 
•> % 

liabilitv for the vears 1924 and 1925 discloses a deficiency 
♦ * % 

of $3,855.85 as shown in the attached statement. 

The section of the law above mentioned allows von an 
appeal to the United States Board of Tax Appeals within 
sixtv davs from the date of the mailing of this letter. How- 
ever, if you acquiesce in this determination, you are re¬ 
quested to execute the enclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT:C:P-7. 

Respectfully, 


D. II. BLAIR, 


Com missioner f 
ByC. B. ALLEN, 
Deputy Com missioner. 


Enclosures: Statement, Form A, Form 882. 
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Exhibit “B”. 


Statement. 


IT :FAR :B-5. WDP. 

Jan. 14, 1928. 

In re Mr. Alfred F. Pillsbury, 301 Metropolitan Life 
Building, Minneapolis, Minnesota. 


Year. Deficiency. 

1924 . $2,688.26 

1925 . 1,167.59 


Total 


$3,855.85 
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The report of the Internal Revenue Agent in Charge at 
St. Paul, Minnesota, a copy of which was furnished you 
under date of July 18, 1927, has been reviewed and ap¬ 
proved by this office. 

In your brief dated July 27, 1927, which whs filed with 
file Internal Revenue Agent in Charge, protest is made 
against the action of the examining officer in adding to your 
income, the net income of the trust created byi you, desig¬ 
nating the First Minneapolis Trust Company! as trustee 
for the principal purpose of paying premiums jupon insur¬ 
ance policies on your life. This office concurs with the ex¬ 
amining officer on the ground that Sections 219 ( h ) of the 
Revenue Acts of 1924 and 1926 specifically cover the case. 
It is provided by those Sections that “* * * where any 
part of the income of a trust is or may be applied to the 
payment of premiums upon policies of insurance on the 
life of the grantor (except policies of insurance irrevo¬ 
cably payable for the purposes and in the manner specified 
in paragraph (10) of subdivision (a) of Section 214), such 
part of the income of the trust shall be included in com¬ 
puting the net income of the grantor.’’ 

The trustee was empowered to pay ordinary expenses, 
the premiums upon the life insurance policies and the 
balance, if any, to the grantor. Any" balance Ipaid to the 
grantor would, of course, be taxed to him, and! the above- 
quoted Sections of the Revenue Acts provide that the 
premiums, with one exception and within which this case 
does not fall, shall also be taxed to the grantdr. In this 
particular case, therefore, the net income plu^ premiums 
paid are taxable to you as the grantor of an insurance trust. 

Pavment of the deficiencv in tax should not bq made until 
a bill is received from the Collector of Internal Revenue 
for your district, and remittance should then be made to 
him. 


i 

i 
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Filed Jun. 8, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 37237. 

Alfred F. Pillsbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Answer. 


Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed in 
the above-entitled appeal, admits and denies as follows: 

A. Admits the allegations set forth in paragraph A of 
the petition. 

B. Admits the allegations set forth in paragraph B of 
the petition. 

C. Admits the allegations set forth in paragraph C of 
the petition. 

D (1). Denies the allegations set forth in paragraph D 

(1) of the petition. 

(2) . Denies the allegations set forth in paragraph D (2) 
of the petition. 

(3) . Denies the allegations set forth in paragraph D (3) 
of the petition. 

E (1). Denies the allegations set forth in paragraph E 

(1) of the petition. 

(2) . Denies the allegations set forth in paragraph E (2) 
of the petition. 

(3) . Denies the allegations set forth in paragraph E (3) 
of the petition. 

(4) . Denies the allegations set forth in paragraph E (4) 
of the petition. 

(5) . Denies the allegations set forth in paragraph E (5) 
of the petition. 

GS). Denies the allegations set forth in paragraph E (6) 
of the petition. 
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(7). Denies the allegations set forth in paragraph E (7) 
of the petition. 

8 Denies generally and specifically each and every al¬ 
legation contained in the petition not Hereinbefore 

admitted, qualified or denied. 

Wherefore it is prayed that petitioner’s appeal be denied. 
(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: ! 

ARTHUR H. MURRAY, j 

Special Attorney, Bureau of Internal Revenue. 

AHM/SSP/vgs. 

6/7/28. 

i 

i 

9 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
United States Board of Tax Appeals^ 

Docket No. 37237. 19 B. T. A. —. j 

i 

i 

Alfred F. Pillsbury, Petitioner, i 

7 7 i 

i 

V. 

i 

Commissioner of Internal Revenue, Respondent. 

Promulgated May 28, 1930. j 

Income in 1924 and 1925 of a trust created by! petitioner 
in 1922 for the purpose of paying premiums on life insurance 
policies on his own life is held taxable to petitioner in 1924 
and 1925 under the provisions of section 219 (h) of the Rev¬ 
enue Acts of 1924 and 1926. 

James B. Templeton, Esq., for the petitioner, j 
Philip A. Bayer, Esq., for the respondent. 

This proceeding involves deficiencies in income tax as de¬ 
termined by the Commissioner for 1924 and 1925| in the re- 
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spective amounts of $2,6S8.26 and $1,167.59. Two issues 
are involved: (1) Whether the Commissioner erred in in¬ 
cluding the net income of a certain trust as a part of peti¬ 
tioner’s taxable net income, and (2) whether section 219 
(h) of the Revenue Acts of 1924 and 1926 is constitutional. 
The facts were stipulated from which we make the follow¬ 
ing findings : 

Findings of Fact. 

The petitioner is an individual and has his office in Min¬ 
neapolis, Minn. 

On December 30,1922, the petitioner created a trust under 
the terms of which he caused to be issued, assigned, 
10 transferred and set over certain life insurance poli¬ 
cies on his own life in favor of a trustee (Minneapolis 
Trust Company) and at the same time assigned, transferred, 
conveyed and set over to the said trustee certain bonds 
which were described as having a value of $150,000. The 
insurance policies and bonds were accepted by the trustee 
for the following uses and purposes. 

To collect the income, returns and avails of and from said 
bonds, or of any evidences of indebtedness which may be 
substituted therefor, as hereinafter provided, and to expend 
the same in the following manner, to-wit: 

(1) To pay any government income tax or other tax 
charges on said property so held in trust. 

(2) To pay the fees, charges and expenses, if any, of 
the trustee. 

(3) To pay the premiums or charges payable as the same 
may accrue with respect to said policies, and all of them, 
so as to keep and maintain the same in force and effect 
until the maturity thereof, whether by reason of the terms 
thereof or by reason of the death of the assured thereunder. 

(4) To pay the balance of said income, if any, to the party 
of the first part. 

The insurance policies which were issued prior to De¬ 
cember 30, 1922, named petitioner’s wife or his estate as 
beneficiary, with the right reserved to change the benefi¬ 
ciary, and the policies issued immediately after December 
30, 1922, named the Minneapolis Trust Company, Trustee, 
as beneficiary with the right reserved to change the bene- 
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ficiary. The trust agreement provided that upbn the death 
of the petitioner, and after the proceeds of the said life 
insurance policies have been paid to the trustee, the prop¬ 
erty of said trust is to be held in trust by the trustee for 
the benefit of Eleanor F. Pillsbury, wife of the petitioner, 
and is to be distributed to her not sooner thani six months 
after the death of the petitioner and in no event more than 
eighteen months after his death. 

11 The trustee was given authority, in its discretion, 

to sell and dispose of the bonds which were trans¬ 
ferred to it or other securities which might be; substituted 
therefor and invest the proceeds in other securities for the 
benefit of the trust. The insurance policies were made pay¬ 
able to the Minneapolis Trust Company as 'trustee and 
such trustee was given authority to pledge sucli policies as 
collateral, surrender for cash or paid-up insurance or avail 
itself of any option granted in the policies. It was pro¬ 
vided further that no duty should rest on the trustee to pay 
the premiums on the insurance policies unless (there were 
funds available for such payments. j 

The trust agreement contained no provision with respect 
to its revocation. 

On December 31, 1922, the day following the execution of 
the trust agreement, a collateral agreement Was entered 
into under which the petitioner delivered to the!trustee his 
6 per cent promissory note for $150,000, in lieu of the afore¬ 
mentioned securities then held by the trustee, but the se¬ 
curities were pledged as collateral for the payibent of the 
note. The petitioner was given the right to substitute other 
securities, satisfactory to the trustee, for the collateral 
held by the trustee. In the event the character ajid value of 
the collateral so held by the trustee should at ahv time be 
not satisfactory to it, it had the right to require the peti¬ 
tioner to furnish such additional collateral as the trustee 
might desire. The note ran for five years and might be re¬ 
newed, at the election of the petitioner, for like periods, pro¬ 
vided the collateral was deemed sufficient and satisfactorv 
to the trustee. In the event the note had not been 

12 paid prior to petitioner’s death, the trustee was 
given authority to sell the collateral in satisfaction 

of the same and turn over the excess, if any, to |the execu¬ 
tors or administrators of the petitioner. j 
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The net income of the aforementioned trust and the in¬ 
surance premiums paid thereunder for the calendar years 
1924 and 1925 were as follows: 


Year 1924. 

Income: 

Interest on note and account. $9,020.60 

Deductions: 

Interest paid .. $20.41 

Trustee fees ... I. 300.00 

- 320.41 


Net income . $8,700.19 


Net insurance premiums paid. . $7,109.45 

Year 1925. 

Income: 

Interest on note and account. $9,039.10 

Deductions: 

Interest paid . . I. $.98 

Trustee fees . . . i . 150.00 

- 150.98 


Net income . . $8,888.12 

Net insurance premiums paid. $7,653.10 


The petitioner omitted the foregoing amounts of net in¬ 
come (1924, $8,700.19 and 1925, $8,888.12) from his 
13 income-tax returns for 1924 and 1925, respectively, 
whereas the Commissioner, in the determination of 
the deficiencies here in question, included the above 
amounts as a part of net income for those respective years. 

In his income-tax returns for 1924 and 1925 the petitioner 

claimed as a deduction from gross income in each year 

$9,000 as interest on the note of $150,000 referred to in the 

agreement of December 31, 1922, which deductions were 

allowed bv the Commissioner. 

% 

During the year 1924 the total contributions made by peti¬ 
tioner amounted to $18,424.61. The Commissioner in his 
determination of the proposed deficiency for 1924 allowed 
$16,575.14 as a deduction for contributions, such amount 












I 


I 

I 

i 

I 
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being 15 per cent of the net income determined by him 
without allowance for any deduction for contributions. For 
the year 1925 the total contributions made by petitioner 
amounted to $20,740.33 and the Commissioner in his de¬ 
termination of the proposed deficiency for 1925 allowed 
$18,508.85 as a deduction for contributions, such amount 
being 15 per cent of the net income determined by him with¬ 
out allowance for any deduction for contributions. 

| 

Opinion. 


Seawell: The Commissioner held that income of the trust 
which was used for the purpose of paying premiums on 
petitioner’s life insurance policies is taxable ;to the peti¬ 
tioner under the provisions of section 219 ( h) 6f the Reve¬ 
nue Acts of 1924 and 1926 which reads as follows: 


Where any part of the income of a trust may, in the dis¬ 
cretion of the grantor of the trust, either alonb or in con¬ 
junction with any person not a beneficiary of the trust, 
be distributed to the grantor or be held 
14 lated for future distribution to him, or 
part of the income of a trust is or may 
to the payment of premiums upon policies of insurance 
on the life of the grantor (except policies of insurance 
irrevocably payable for the purposes and in the manner 
specified in paragraph (10) of subdivision (a) of section 
214), such part of the income of the trust shall be included 
in computing the net income of the grantor. 


or accumu- 
where any 
be applied 


The contention of the petitioner is that because of the 
broad powers granted to the trustee under the trust agree¬ 
ment and the completeness of the transfer of the securities 
to the trustee the foregoing statutory provision is not appli¬ 
cable to the situation with which we are concerned. In our 
opinion, the petitioner’s position is not well taken. What¬ 
ever may be said as to the powers and rights conferred upon 
the trustee with respect to the insurance policies and the 
securities, the fact remains that all of this wajs done for 
one primary purpose, namely, the creation of a trust 
through which the premiums on petitioner’s life insurance 
policies would be paid. There is nothing in the statute to 
the effect that it is applicable only in the case of a revocable 
trust, but rather the broad language is used that ‘ 4 where 


i 
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any part of the income of a trust is or may be applied to 
the payment of premiums upon policies of insurance on the 
life of the grantor * * * such part of the income of the 
trust shall be included in computing the net income of the 
grantor.” The exception to the foregoing provision is 
where an irrevocable trust is created for certain charitable 
purposes, but we are not concerned with a trust created 
for such purposes. Here we have the petitioner as grantor 
creating a trust the income from which is to be used to 
pay the premiums on his own life insurance policies. The 
only income of the trustee is interest on a promissory 
15 note of the petitioner, which interest is paid by the 
petitioner to the trustee who in turn uses this inter¬ 
est to pay the xmemiums and then turns the excess (except 
for a small amount of trust expenses) back to the peti¬ 
tioner. That is, in effect the petitioner is seeking through 
the medium of a trust to have insurance premiums allowed 
as a deduction from gross income when such deduction 
could not be allowed if the premiums had been paid di¬ 
rectly by petitioner himself. In however good faith the 
trust may have been created, it is plain that a failure to 
tax the income arising therefrom would be contrary to the 
express provisions of section 219 (/?), supra , and in direct 
conflict with the stated purpose of both the Senate and 
House in effecting its enactment, namely, “to prevent the 
evasion of taxes by means of estates and trusts.” (See 
House Report Xo. 179, Committee on Ways and Means, p. 
21, and Senate Report Xo. 398, Committee on Finance, p. 
25.) The statement of petitioner’s counsel that he (peti¬ 
tioner) derives “no benefits from the income which is used 
to pay the premiums on the said life insurance policies as 
he no longer has any rights or benefits under the said 
policies,” is little more persuasive than the statement that 
premiums on life insurance policies should be allowed as 
a deduction because some one other than the person pay¬ 
ing such premiums is benefited thereby. Here, as in many 
cases, the petitioner’s wife is the real and ultimate bene¬ 
ficiary under the policies in question and payments for such 
a purpose are personal in character and therefore not de¬ 
ductible from gross income. 

Xor are we able to agree with petitioner’s contention 
that if section 219 (h) would require the income of the 
trust here involved to be taxed to the petitioner, such 
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statutory provision is unconstitutional. This contention 
is based on the reasoning that the section is so “arbitrary 
and capricious as to amount to confiscation as it 
16 shifts the burden of tax from the person benefitted 
to those who have no beneficial interest in the in¬ 
come taxed,'’ and therefore offensive to the Fifth Amend¬ 
ment. A case involving this section was pasked upon by 
the court in Corliss, v. Bowers, 30 Fed. (2d) 135, (affirmed 
34 Fed. (2d) 656; and — U. S. —, decided April 28, 1930), 


wherein the constitutionality of the section |was upheld. 
It is true that the situation there presented involved in¬ 
come from a revocable trust whereas in thejcase at bar 
the trust instrument contains no provision for revocation, 
but much of the reasoning used by the court ; in reaching 
its conclusion is here applicable. Suffice it to jsay that we 
find nothing arbitrary and capricious in the application of 
the statute to the situation before us. Certainly, Congress 
intended that the income of an individual shoikld be taxed 
without the allowance of a deduction for insurance pre¬ 
miums which were in the nature of personal, family or liv¬ 
ing expenses, and that, in the final analysis,j is all that 
is being accomplished in the circumstances of this case. 
The burden is no more shifted from the person benefited 
to the person who has no beneficial interest in! the income 
to be taxed than is true in the usual case where an insur¬ 
ance premium is not allowed as a deduction. It would be 
equally logical to say that a failure to allow d life insur¬ 
ance premium deduction amounted to confiscation where 
the insured and payor made the payment only for the bene¬ 
fit of another person. 

Congress concededly has power to enact legislation ap¬ 
propriate for enforcing a general schemjc of lawful 
17 taxation including the prevention of tjix evasion. 

And if the taxation involves reasonableness, it is 
valid. Nichols v. Coolidge, 274 U. S. 531, apd Taft v. 
Bowers, 278 U. S. 470. The purpose of the statute here 
involved was to prevent tax evasion and we find nothing 
unreasonable in its application to the case before us. Ac¬ 
cordingly, we are of the opinion that its constitutionality 
should be upheld. See Frederick B. Wells, 19 B. T. A. —. 
(Promulgated May 28, 1930.) 

Reviewed bv the Board. 

Judgment will be entered for the respondent 
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18 United States Board of Tax Appeals, Washington. 

Docket No. 37237. 

Alfred F. Pillsbury, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated May 28, 1930, it is 
Ordered and decided: That there are deficiencies of $2,- 
688.26 and $1,167.59 for the years 1924 and 1925, respec¬ 
tively. 

Enter. 

(Signed) CHARLES M. TRAMMELL, 
Member United States Board\ of Tax Appeals. 

RCT :mvw. 

Entered Mav 29, 1930. 

[Seal U. S. Board of Tax Appeals.] 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 United States Board of Tax Appeals, Filed Nov. 

28, 1930 

Court of Appeals for the District of Columbia 

No. 37237. 

Alfred F. Pillsbury, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review of the Decision of the United States 
Board of Tax Appeals by the Court of Appeals for the 
District of Columbia. 

Pursuant to Section 1002 (d) of the Revenue Act of 1926, 
the petitioner and the respondent, through their respective 
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counsel, hereby stipulate that the Court of Appeals for the 
District of Columbia shall have jurisdiction to review the 
decision of the Board of Tax Appeals in this 6ase. 

J. S. Y. IVINS, 

J. S. Y. IVINS, 


Counsel for Petitioner. 
C. M. CHABEST, 


Counsel for Respondent. 


20 United States Board of Tax Appeals, Filed Nov. 

28, 1930. j 

Court of Appeals for the District of Columbia. 

No. 37237. 


Alfred F. Pillsbury, Petitioner, j 

1 

v. 

! 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of the Decision of the United States 

Board of Tax Appeals. 

To the Court of Appeals for the District of Columbia: 

i 

i 

Your petitioner, Alfred F. Pillsbury, respectfully shows: 

I. This is a petition for review by the Court of Appeals 
for the District of Columbia of a decision of the United 
States Board of Tax Appeals promulgated M$y 28, 1930 
and the final order in which was entered May 29,1930, deter¬ 
mining deficiencies in Federal income taxes against the 
petitioner for the years 1924 and 1925 in the! respective 
amounts of $2,688.26 and $1,167.59. 

II. The petitioner and the Commissioner of Internal 

Revenue have entered into an agreement pursuant to Sec¬ 
tion 1002 ( d ) of the Revenue Act of 1926 stipulating that 
the Court of Appeals of the District of Columbia! shall have 
jurisdiction to review the decision of the Board of Tax Ap¬ 
peals in this case. j 

21 III. The nature of the controversy before the 
Board of Tax Appeals was the determination of 
Federal income taxes under the Revenue Acts ojf 1924 and 
1926 involving the question of whether the income of a 


i 
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certain trust established by the petitioner for the payment 
of premiums upon life insurance policies and for other pur¬ 
poses should be included in petitioner's gross income for 
the years under review. 

IV. The errors committed by the Board of Tax Appeals 
upon which the petitioner relies are: 

1. In finding with regard to both the insurance policies 
issued prior to December 30, 1922 and those issued subse¬ 
quent to that date, that the petitioner had the right to 
change the beneficiary of such policies, such finding being 
unsupported by any evidence in the record: and in not find¬ 
ing that the petitioner had no right to change the benefi¬ 
ciaries under such policies, such finding being a necessary 
conclusion of law from the documentary evidence in the 
record. 

2. In including;in petitioner’s gross income for the year 
1924 the sum of $8,700.19 and for the year 1925 the sum of 
$8,888.12 which amounts represent the net income received 
by the trustee of the aforementioned trust in said years re¬ 
spectively and in failing to exclude such amounts from the 
petitioner’s gross income. 

3. In not holding that Section 219 (h) of the 1924 and 
1926 Revenue Acts is unconstitutional as applied to the 
facts of this case and in holding said sections to be consti¬ 
tutional. 

22 Wherefore your petitioner prays that this court 
may review the decision of the Board of Tax Ap¬ 
peals, reverse such decision, and direct the Board of Tax 
Appeals to enter a decision determining that there is no 
deficiency in income taxes due from this petitioner for the 
years 1924 and 1925 and for such other and further relief 
as may to this court appear proper in the premises. 

J. S. Y. IVINS, 

J. S. Y. IVINS, 
Counsel for Petitioner. 


23 Affidavit. 

District of Columbia, ss : 

J. S. Y. Ivins, being dulv sworn, savs: 

I am one of the attorneys for the petitioner in this pro¬ 
ceeding. I prepared the foregoing petition for review and 
am familiar with j the contents thereof. The allegations of 
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i 

i 


I 

fact contained therein are true to the best of my knowledge, 
information and belief. This petition is not filed for pur¬ 
poses of delay and I believe the petitioner is justly entitled 
to the relief sought. 

J. S. j. IVINS. 

Subscribed and sworn to before me this twenty-eighth 
day of November, 1930. 

[seal.] MARGARET H. RAEDY, 

Notary Public, D. C. 

(s.) ! 


24 United States Board of Tax Appeals, Filed Nov. 28, 

1930. 

Court of Appeals for the District of Colujnbia. 

No. —. 

i 

! 

Alfred F. Pillsbury, Petitioner, j 

v. ‘ ! 


Commissioner of Internal Revenue, Respondent. 

Receipt is acknowledged of a copy of the petition for 
review herein with notice that it was filed on November 28, 
1930. I 

DAVID BURNET, 
Commissioner of Internal 'Revenue, 
By C. M. CHARE$T, 

General Counsel , Bureau of Internal Revenue . 
November 28, 1930. 


25 United States Board of Tax Appeals, Lodged May 15, 

1931. 

United States Board of Tax Appeals! 

Docket No. 37237. 

Alfred F. Pillsbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Narrative Statement of Evidence. 

(In connection with petitioner’s first assignment of er¬ 
ror.) In the insurance policies issued prior to December 
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30, 1922, and those issued subsequent to that date, the only 
provisions in respect to change of beneficiaries were either 
that a new beneficiary may be designated if “there be no ex¬ 
isting assignment of the policy,” or that the interest of any 
beneficiary shall be “subject to the right of any assignee.” 
All of the policies of insurance involved in this proceeding 
were, during the years 1924 and 1925, assigned to the trustee 
either by the terms of the trust indenture and/or by assign¬ 
ments written on the face of said policies of insurance by 
the insured and/or the beneficiary named in the policy. 

J. S. Y. IVINS, 
Counsel for Petitioner. 

Approved. 

C. M. CHAREST, 

C. M. CHAREST, 

Counsel for Respondent. 

May 15, 1931. 

* * 

Approved Mav 18,1931. 

H. F. SEAWELL, 

Member. 

26 United States Board of Tax Apeals, Filed May 15, 

1931 

United States Board of Tax Appeals. 

Docket No. 37237. 

Alfred F. Pillsbury, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 

Pr recipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, and within the time prescribed 
bv law therefor, or such time as extended bv order of the 
Board of Tax Appeals, transmit and deliver to the Clerk 
of the Court of Appeals of the District of Columbia, copies 
duly certified of the following documents: 

1. Docket entries of all proceedings before the Board of 
Tax Appeals. 
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2. All pleadings before the Board of Tax Appeals. 

3. Findings of fact, opinion and decision of the Board of 

Tax Appeals. 

27 4. Petition for review showing notice pf filing and 

acceptance of service by the respondent^ 

5. The narrative statement of evidence as agreed upon by 
the counsel for the respective parties. 

6. This praecipe for the record. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court! of Appeals 
for the District of Columbia. i 


J. S. Y. IVINS, 
Counsel for Petitioner. 

c/o Brewster, Ivins & Phillips, 815 15th Street N. W., 
Washington, D. C. j 

Receipt of service of a copy of the foregoing praecipe for 
the record is herebv acknowledged this 15th dav of May, 
1931. * i 

C. M. CHAREST, 

C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue. 
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Alfred F. Pillsbury, Petitioner, j 

i 

I 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 27, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record ih my office 
as called for by the Praecipe in the appeal as aibove num¬ 
bered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 22nd day of 
May, A. D. 1931. ! 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

| Clerk. 

i 
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29 United States Board of Tax Appeals. Filed 

Jan. 12, 1931. 

United States Board of Tax Appeals. 

Docket No. 37237. 

Alfred F. Pillsbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion for Enlargement of Time. 

Petitioner respectfully shows: 

Petitioner has stipulated with respondent that this pro¬ 
ceeding may be reviewed by the Court of Appeals of the 
District of Columbia and petitioner has filed a petition for 
review by that court. The time for tiling the record, etc., 
will expire on January 27, 1931. Because of press of busi¬ 
ness, petitioner’s counsel have been unable heretofore to 
prepare said record or to agree with respondent’s counsel 
upon a statement of the evidence. The Board has decided 
two other cases involving similar questions, and the peti¬ 
tioners in those cases are represented by counsel willing to 
collaborate to the end that the several cases be handled 
without conflict between the interests of the respective peti¬ 
tioners. Petitions for review in the other two cases are 
now in the course of preparation and it is desired to post¬ 
pone final preparation of the record in this case until those 
petitions for review may have been filed. Accordingly, the 
petitioner respectfully moves that the time to file the record 
cn review be enlarged to April 27,1931. 

J. S. Y. IVINS, 
Counsel for Petitioner. 

c/o Brewster & Ivins, 815 Fifteenth Street N. W., Wash¬ 
ington, D. C. 

Januarv 12, 1931. 

Granted Jan. 12, 1931. 

(Signed) H. F. SEAWELL, 

Member U. S. Board of Tax Appeals. 
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United States Board of Tax Appeal^. 

I 

Docket No. 37237. j 

i 

Alfred F. Pillsbury, Petitioner, j 


v. 



Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time . 


Upon motion of counsel for petitioner and consent of 
counsel for the respondent, it is j 

Ordered that the time for preparation of the evidence and 
for transmission and delivery, of the record sur petition 
for review of the above entitled proceeding ini the Court 
of Appeals of the District of Columbia be and it is hereby 
extended to May 27,1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., March 21, 1931. j 

A true copv. Teste : 

B. D. GAMBLE, j 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, j 

Clerk U S. Board of Tax Appeals. 

I 

Endorsed on cover: Board of Tax Appeals. No. 5407. 
Alfred F. Pillsbury, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, district of 
Columbia. Filed May 25, 1931. Henry W. Hodges, Clerk. 


! 

i 


i 

| 



( 739 ) 






Brief for 


J&tiMj/t.flhCf 


IN THE 

Court of Appeals for tl>e district of Columbia 


April Term, 1931 


DAVID BURNET, 

COMMISSIONER OF INTERNAL REVENUE 

APPELLEE 


On Petition to Review Decision of the United States 

Board of Tax Appeals 


James S. Y. Ivins, 
Attorney for Appellant, 
c/o Brewster, Ivins & Phillips, 
Of Counsel: Southern Building, 

Kingman Brewster Washington, D. C. 

James B. Templeton 
O. R. Folsom-Jones 
Richard B. Barker 


DECEMBER 1, 1931 










INDEX 


i p age 

STATEMENT . L 1 

Proceedings.j__ 1 

The Facts .j._ 2 

THE ISSUES. L 3 

ASSIGNMENTS OF ERROR. L 4 

ARGUMENT . j. 5 

I. Introductory .1 ' 5 

II. Petitioner, at the time of the enactment of the 
Revenue Act of 1924, and throughout the tax¬ 
able years involved, had no interest in the 
corpus or income of the trusts. J. 8 

j 

III. Petitioner, at the time of the enactment of the 

Revenue Act of 1924, and throughout the taxH 
able years involved, had no interest in the lif£ 
insurance policies .L 10 

IV. A construction of Section 219 (h) of the Revef 

nue Acts of 1924 and 1926, making it applij 
cable to income from an irrevocable trust 
created before the enactment of the Revenu^ 

Act of 1924 would raise serious doubts as tcj 
its constitutionality. Such a constructiorl 

j 

should be avoided.J 14 

S 

V. The statutes under consideration are susceptible 
of an interpretation which raises no doubt asi 
to their constitutionality.| 20 

t 

VI. Decisions of the Board of Tax Appeals in simi-j 
lar cases are either distinguishable or er-i 
roneous . | 29 

CONCLUSION .| 31 

APPENDIX.| 32 

i 

i 

i 

! 

i 

i 

i 

















CASES CITED 


Page 

Blodgett v. Holden. 275 U. S. 142. 276 U. S. 594. 12, 28 

Brown Lumber Co. v. Commissioner, 9 B. T. A. 719.... 6 

Bullen v. Wisconsin, 240 U. S. 625. 6 

Central Bank of Washington v. Hume, 128 U. S. 195.... 13 

Chase National Bank v. United States, 278 U. S. 327 12, 14 

Chow Heong v. United States. 112 U. S. 536. 28 

Clapp v. Heiner (CCA-3rd), 51 Fed. (2d) 224. 6 

Collector v. Hubbard, 12 Wall. 1.. 15 

Coolidge v. Long, 282 U. S. 582. 5, 8 

Corliss v. Bowers, 30 Fed. (2d) 135 (S. Dist. N. Y.), 

34 Fed. (2d) 656 (CCA-2nd), 281 U. S. 376.... 8, 16, 24 
Douglas et al. v. Edwards, 298 Fed. 229 (CCA-2nd).... 22 

Dudley v. Commissioner, 15 B. T. A. 570. 6 

du Pont v. Commissioner, 20 B. T. A. 482. 30 

Eisner v. Macomber, 252 U. S. 189. 9, 15, 18, 19 

Frew v. Bowers, 12 Fed. (2d) 625 (CCA-2nd). 28 

Frick et al. v. Lewellyn, 298 Fed. 803 (W. Dist. Pa.) 13, 14 

Gould v. Gould, 245 U. S. 151. 28 

Guettel et al. v. United States, 67 Ct. Cl. 613. 12 

Hartman v. Greenhow, 102 U. S. 672. 17 

Iselin v. United States. 270 U. S. 245.... 22 

Klein v. United States, 283 U. S. 231. 5 

Knox v. McElligott, 258 U. S. 546. 28 

Knowlton v. Moore, 178 L T . S. 41. 17 

Levy v. Warded, 258 U. S. 542. 28 

Lewellyn v. Frick et al., 268 U. S. 238. 12, 19, 27 

Milliken v. United States, 283 U. S. 15. 5 

National Lead Co. v. United States, 252 U. S. 140. 22 


Nichols v. Coolidge. 274 U. S. 531. 5, 8, 12 

Old Colony Trust Co. v. Commissioner. 279 U. S. 716.. 9 

Panama Railroad v. Johnson, 264 U. S. 375. 19 

Pollock v. Farmers' Loan & Trust Co., 157 U. S. 429; 

158 U. S. 601 . 9, 15 

Reinecke v. Northern Trust Co., 278 U. S. 339. 12 


li 


























! Page 

Rosenwald v. Commissioner, 33 Fed. (2d) 423 (CCA- 

7th) .j... 9 

Schwab v. Doyle, 258 U. S. 529. \ mmm 27 

Stoddard v. Eaton, 22 Fed. (2d) 184 (Dist. Conn.)j... 23 

Towne v. Eisner, 245 U. S. 418.j... 22 

Tullgren v. Commissioner, 14 B. T. A. 915. L. 20 

Union Bed & Spring Co. v. Commissioner, 39 Fed. (2<J) 

383, (CCA-7th) ..j... 22 

Union Trust Co. v. Warded, 258 U. S. 537.L 28 

United States v. Grimaud, 220 U. S. 506.j... 22 

United States v. Heth, 3 Cranch 399.L 28 

United States v. Isham, 17 Wall. 496.j.. 6 

Untermyer v. Anderson, 276 U. S. 440. i 12, 28 

Warden v. Lederer, 24 Fed. (2d) 233 (E. Dist. Pa.).L 24 

Wells v. Commissioner, 19 B. T. A. 1213.J.. 29 

Woods v. Lewellyn, 252 Fed. 106 (CCA-3rd) .1. 9 


OTHER AUTHORITIES j 

i 

TEXT BOOKS 

37 Corpus Juris (§146) p. 435.L 12 

STATUTES | 

Revenue Acts of 1924 and 1926: j 

219 (g) . 20,32 

219 (h).5, 7,21,28, 32 

TREASURY REGULATIONS AND DEPART^ 
MENTAL RULINGS 

Regulations 65, 69 (Art. 374). 21,32,33 

Law Opinion 1102, 1-2 C. B. 50.| 23 

COMMITTEE REPORTS j 

Senate Finance Committee Report on 1924 Revenue 

Bill .j 24 

Conference Committee Report on same. J 25 


in 


i 


























Iii the Court of 
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Appeals for the District of Columbia 

— 

No. 5407 April Term, 1931 


ALFRED F. PILLSBURY, 

Appellant, 

v. ! 

i 

DAVID BURNET, j 

COMMISSIONER OF INTERNAL REVENUE, 

I 

Appellee 


APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLANT 


STATEMENT 

Proceedings 

i 

This is a proceeding under Section 1001 of the 
Revenue Act of 1926 for a review of the decision of 
the United States Board of Tax Appeals. 

The proceeding below was commenced on April 
12, 1928 by the filing of a petition. The hearing on 
the case was held on February 12, 1929 before Hon. 
Herbert F. Seawell, a member of the Board. jThe 
findings of fact and opinion of the Board were 
rendered by Mr. Seawell on May 28, 1930 aikd a 
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decision in favor of the appellee was entered the 
following day. [R. 1, 2.] 

By a stipulation between the parties filed with the 
Board on November 28, 1930, it was agreed that 
under Section 1002 (d) of the Revenue Act of 1926 
this Court should have jurisdiction to review the 
decision of the Board in this case. [R. 2, 16, 17.] 
The petition for review by this Court was filed on 
November 28, 1930. [R. 2.] 

The Facts 

On December 30, 1922 the appellant created a 
trust under the terms of which he caused to be is¬ 
sued, assigned, transferred and set over certain life 
insurance policies on his own life in favor of a trustee 
and at the same time assigned, transferred, con¬ 
veyed and set over to the said trustee certain bonds 
which were described as having a value of $150,000. 
The duties of the trustee were to collect the income 
from the bonds or other evidences of indebtedness 
which may be substituted therefor and to expend 
the income to pay taxes and expenses and to pay 
the premiums on the life insurance policies and to 
pay the balance of the income, if any, to the appel¬ 
lant. [R. 10.] 

On December 31, 1922, the appellant made a 
collateral agreement with the trustee whereby he 
substituted his own 6% promissory 7 note for $150,000 
in lieu of the aforementioned bonds, but the bonds 
remained with the trustee as collateral security for 
the note. The appellant could substitute other 
securities in place of the bonds if such procedure 
were satisfactory 7 to the trustee and the latter could 
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at any time require the appellant to furnish such 
additional collateral as the trustee might desiije. In 
the event that the note was not paid prior fo ap¬ 
pellant’s death the trustee was to sell the collateral 
and apply the proceeds to the payment of tljie ap¬ 
pellant’s note and any surplus was to be given appel¬ 
lant’s executors or administrators. [R. 11.] 

The proceeds of the insurance policies arising out 
of his death were to be collected by the trustee and 
distributed to appellant’s wife. [R. 11.] | 

The trust agreement was irrevocable and the ap¬ 
pellant did not have the right to change the jbene- 
ficiary on the policies. [R. 11, 20, 21.] j 

The net income of the trust after paying expenses 
was #8,700.19 for 1924. The insurance premiums 
paid in that year were #7,109.45. For 1925 the net 
income of the trust after paying expenses! was 
#8,888.12 and the insurance premiums paid were 
#7,653.10. The petitioner omitted the foregoing 
amounts of net income (1924, #8,700.19 and 1925, 
#8,888.12) from his income tax returns for 1924 and 
1925, respectively, whereas the Commissioner of 
Internal Revenue and the Board determined j that 
the above amounts should be included as a part of 
appellant's net income for those respective years. 

i 

i 

THE ISSUES ! 

| 

The nature of the controversy before the Board of 
Tax Appeals was the determination of Federal income 
taxes under the Revenue Acts of 1924 and 1926, 
involving: 

1. Whether Congress intended to apply the pro¬ 
visions of Section 219 (h) of the Revenue Acts of 
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1924 and 1926 to situations where the grantor 
created an irrevocable trust and parted with all 
rights and benefits under such trust and under the 
insurance policies prior to the enactment of said 
section of the Revenue Acts. 

2. If such was the intent of Congress then whether 
Section 219 (h) of the Revenue Acts of 1924 and 
1926 is constitutional as applied to the facts of this 
case. 

Assignments of Error 

The errors committed by the Board of Tax Ap¬ 
peals upon which the petitioner relies are: 

1. In finding with regard to both the insurance 
policies issued prior to December 30, 1922 and those 
issued subsequent to that date, that the petitioner 
had the right to change the beneficiary of such 
policies, such finding being unsupported by any 
evidence in the record; and in not finding that the 
petitioner had no right to change the beneficiaries 

* under such policies, such finding being a necessary 
conclusion of law from the documentary evidence 
in the record. 

2. In including in petitioner’s gross income for 
the year 1924 the sum of $8,700.19 and for the year 

1925 the sum of $8,888.12 which amounts represent 
the net income received by the trustee of the afore¬ 
mentioned trust in said years respectively and in 
failing to exclude such amounts from the petitioner’s 
gross income. 

3. In not holding that Section 219 (h) of the 1924 
and 1926 Revenue Acts is unconstitutional as ap¬ 
plied to the facts of this case and in holding said 
sections to be constitutional. 
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j 
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I 
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ARGUMENT ! 


Point I 


i 


Introductory 

i 

In 1922 before the enactment of the Revenue Act 
of 1924 or the Revenue Act of 1926 and before the 
enactment of any statute containing any provision 
in any manner resembling subdivision (h) of section 
219 of the Revenue Acts of 1924 and 1926, 1 thO peti¬ 
tioner made an irrevocable deed of trust by which 
he conveyed certain property to a trustee. Under 
the terms of the trust the trustee was authorized or 
directed to use the income from the corpus to pay 
premiums upon insurance policies on the life of the 
grantor. Income not so used was to be distributed 
to the appellant. The appellant hereby confesses 
that as to that part of the income of the trust which 
remained after the payment of the life insurance 
premiums and expenses of the trust he should! have 
included it in his income tax returns for 1924 and 

I 

1925 as these amounts were distributable to him 
under the terms of the trust. These amounts! were 
$1,590.74 for 1924 and $1,235.02 for 1925. Accord¬ 
ingly, when the income of the trust is mentioned in 
the remainder of this brief as not belonging, accruing 
to, or benefiting the appellant that part of the trust 
income is meant which was applied to the paypient 
of expenses and life insurance premiums. The ap- 

I 

pellant was in no sense a beneficiary of the trust or of 

1 And accordingly not within the doctrine of Milliken v. 
United States, 283 U. S. 15, 51 S. Ct. 324, and Klein v. United 
States, 283 U. S. 231, 51 S. Ct. 398; but rather within that of 
Nichols v. Coolidge, 274 U. S. 531, 47 S. Ct. 710, and Coplidge 
v. Long, 282 U. S. 582, 51 S. Ct. 306. 
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the life insurance policies (for he waived the right 
to change the beneficiary named in the policies—i. e., 
the trustee). [R. 19, 20. J 1 The appellant reserved 
no right to revoke the trust or to alter its terms. 
The conveyance of the corpus of the trust was 
absolute. And the ownership of the insurance poli¬ 
cies was absolute in the trustee. [R. 11.] 

It seems probable that the motive for the creation 
of this trust was the reduction of the petitioner’s 
income taxes. But such a motive does not in any 
manner invalidate an otherwise legitimate trans¬ 
action and does not constitute tax evasion. 2 

The trust was not created for the purpose of 
evading the provisions of a possible future statute, 
but rather for the purpose of legitimately reducing 
taxes under an existing statute—just as a man with 
large income from securities might legitimately 
minimize his income taxes by giving some of the 
securities to his wife so that the income therefrom 
would be taxable to her. 

Had the Revenue Act in force at the time the 
trust was created carried a provision similar to 


1 See footnote 1 on page 11. 

2 United States v. I sham, 17 Wall. 496; and Bullen v. Wiscon¬ 
sin, 240 U. S. 625, 630, where Mr. Justice Holmes said: 

“We do not speak of evasion, because, when the law 
draws a line, a case is on one side of it or the other, and if 
on the safe side is none the worse legally that a party has 
availed himself to the full of what the law permits. When 
an act is condemned as an evasion what is meant is that 
it is on the wrong side of the line indicated by the policy 
if not by the mere letter of the law.” 

See also Clapp v. Ileiner, 51 Fed. (2d) 224; Dudley v. Com¬ 
missioner, 15 B. T A. 570, 578, Acq. VIII-2 C. B. 15; Brown 
Lumber Co. vj Commissioner , 9 B. T. A. 719, 731. 
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section 219 (h) of the Revenue Acts of 1924 and 


1926, it is a fair assumption that the trust 
not have been created. 


would 


After the trust had been in force for some time, 
the Revenue Act of 1924 was enacted, inducing in 
section 219 the following paragraph: 


“(h) Where any part of the income of a trust 
may, in the discretion of the grantor of the trust, 
either alone or in conjunction with any person 
not a beneficiary of the trust, be distributed 
to the grantor or be held or accumulated for 
future distribution to him, or where any part 
of the income of a trust is or may be applied 
to the payment of premiums upon policies of 
insurance on the life of the grantor (Except 
policies of insurance irrevocably payable f<br the 
purposes and in the manner specified in para¬ 
graph (10) of subdivision (a) of section 214), 
such part of the income of the trust shall be 
included in computing the net income of the 
grantor.” 

i 

j 

The Revenue Act of 1926 carried the same provision 
under a similar section number. 


In determining income taxes for 1924 and ] 1925 
the appellee included in appellant’s taxable income 
the dividends received by the trustee upon the 
securities which constituted the corpus of; the 
trusts, upon the ground that they fell within the 
phraseology emphasized in the foregoing quotation. 
The Board of Tax Appeals upheld the respondent. 
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Point II 


Petitioner, at the Time of the Enactment of the 
Revenue Act of 1924, and Throughout the Taxable 
Years Involved, Had No Interest in the Corpus 
or Income of the Trusts. 

The deeds of trust were in evidence before the 
Board, their provisions are summarized in the Board's 
findings of fact [R. 10, 11]. The summaries indicate 
no reservation of any power to revoke or alter. 
The Board, in its findings [R. 11] recognizes that 
they were irrevocable, saying: 

‘‘The trust agreement contained no provision 
with respect to its revocation.” 

The corpus was the property of the trustee, the 
income was the property of the trustee, in trust en¬ 
tirely for the benefit of persons other than the peti¬ 
tioner. The petitioner had no power to revest in 
himself any right to any part of corpus or income. 
As Mr. Justice Butler said in Coolidge v. Long: 1 

“The overwhelming weight of authority sus¬ 
tains the conclusion that the succession in the 
present case was complete when the deed took 
effect.” 

The situation is in no vray similar to those in cases 
of revocable trusts, where the grantor might at any 
time or at some specified time, revest in himself title 
to part or the w T hole of the corpus or income, or 
change the beneficiaries. 2 

1 282 U. S. 582, 51 S. Ct. 306, 311. 

2 Such cases as Corliss v. Bowers , 281 U. S. 376—this case is 
like Nichols v. Coolidge, 274 U. S. 531. 
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It is in no way similar to those in cases where at¬ 
tempts were made to assign income while retaining 
ownership of the corpus. 1 

To tax the fruit is to tax the tree. 2 Income, to 
be taxable, must be 


“Severed from the capital, however invested 
or employed, and coming in y being 'derived '— 
that is received or drawn by the recipient 
(The Taxpayer) for his separate use, j benefit 

and disposal —that is income derived from 
property.” 3 


It is so obvious that the income from A’s property 
cannot be constitutionally taxed to B that it has not 
been necessary to litigate the question, and it is 
difficult to find direct authority on the point, j 

There are cases holding that A cannot avoid taxa¬ 
tion upon income from his own property by having 
it paid to B in satisfaction of some obligation. 4 

But in this case the appellant had assunied no 
obligations. Under any ordinary life insurance 
policy the insurer contracts to make certain payments 
upon specified contingencies if the premiums are 
duly paid (by the insured or anybody else).. But 
the insured undertakes no obligation to pay pre¬ 
miums. 5 He can always discontinue payment of 
premiums if he wishes. j 


1 e. g. Rosenwald v. Commissioner of Internal Revenue , 33 
Fed. (2) 423; C. C. A. 7th. 

2 Pollock v. Farmers Loan & Trust Co. y 157 U. S. 429, 158 

U. S. 601. # | # 

3 Eisner v. Macomber , 252 U. S. 189; 207—Italics in original, 
underscoring supplied. 

4 e. g. Old Colony Trust Co. v. Commissioner , 279 U. ^>. 716. 

5 cf. Woods v. Lewellyn, 252 Fed. 106, C. C. A. 3rd. 
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It will probably be argued for the appellee that 
there was some kind of moral obligation, or other 
non-legal obligation, on the part of the appellant to 
keep up the premiums on life insurance policies for 
the benefit of his dependents. But the law will not 
premise taxes upon any such vague responsibility. 

A man undoubtedly has an obligation both legal 
and moral to support his wife—but if he discharges 
that obligation by giving her property, the income 
from which is sufficient to support her, nobody has 
ever suggested that he and not she should be taxed 
upon that income. The same is true if he creates 
an irrevocable trust to pay income to her. 

If the appellant is considered a beneficiary under a 
trust, merely because after it comes into existence he 
is relieved of the moral obligation to carry life insur¬ 
ance for the benefit of his family, he should be taxable 
on the premiums even if his father furnished the 
corpus of the trust. The benefit to him 'would be the 
same. The Board proposes to tax him because of 
the benefit he derives; not because he was the source 
of that benefit. 


Point III 

Petitioner, at the Time of the Enactment of the 
Revenue Act of 1924, and Throughout the Taxable 
Years Involved, Had No Interest in the Life In¬ 
surance Policies. 

The Board was in error when it found that: 

“The insurance policies which were issued 
prior to December 30, 1922, named petitioner’s 
wife or his estate as beneficiary, with the right 
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reserved to change the beneficiary, and the 
policies issued immediately after December 30, 
1922, named the Minneapolis Trust Company, 
Trustee, as beneficiary with the right Reserved 
to change the beneficiary [Italics supplied.] 

The appellant did not have the right to change the 
beneficiaries on any of the life insurance Ipolicies 
involved in this case. To avoid printing the insur¬ 
ance policies in the record and burdening thi$ Court 
with the effort of reading them at length, counsel 
for the parties stipulated in the Narrative Statement 
of Evidence [R. 19] that: 1 j 

“In the insurance policies issued prior to 
December 30, 1922, and those issued subsequent 
to that date, the only provisions in respect to 
change of beneficiaries were either that j a new 
beneficiary may be designated if ‘there j be no 
existing assignment of the policy,’ or that the 
interest of any beneficiary shall be ‘subject to 
the right of any assignee.’ All of the policies 
of insurance involved in this proceeding! were, 
during the years 1924 and 1925, assigned!to the 
trustee either by the terms of the trust indenture 
and/or by assignments written on the face Of said 
policies of insurance by the insured and/or the 
beneficiary named in the policy.” 

The appellant, prior to the passage of the 1924 

law, had permanently, totally and irrevocably parted 

with all right, title and interest to or under the 
____ 

1 The counsel for both parties agree that the meaning! of the 
language used in the narrative statement of evidence is that 
the insurance policies involved in this case were assigned 
prior to the taxable years in question (i.e., 1924 and ,1925), 
and that these assignments created prior to 1924 weije still 
in force during the years 1924 and 1925. See copies of letters of 
counsel for both parties in Appendix pp. 34 and 35. 
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policies of life insurance. 1 The Court of Claims 
stated recently in Guettel et al. v. United States , 2 
that by the assignment the insured was divested of 
all right and title to the policy, and all beneficial 
interest therein passed to the assignee—the insured 
being without authority thereafter to change the 
beneficiary or to exercise any control whatever over 
the policy during the existence of the assignment. 3 

The total separation of the appellant from any 
beneficial interest in the insurance policies was abso¬ 
lute and complete. The only manner in which he 
could again become the owner of any interest in 
them was by purchase, gift or inheritance from the 
owners—possibilities not constituting ‘property.’ 4 

If the appellant had reserved any rights in the 
insurance policies—if he had retained the right to 
change the beneficiaries, or to surrender the policies 
for cash or borrow against them—the policies would 
have remained, in part at least, his property, and 
payments of income to the enhancement of this 
property possibly might have been considered in¬ 
come to him. It was unquestionably to reach such 
cases that the statute was enacted. 

The question of whether a life insurance policy is 
property of the insured was one of the questions at 


1 See the ratio decidendi of such decisions as Lewellyn v. 
Frick , 268 U. S. 238; Nichols v. Coolidge , 274 U. S. 531; Blod¬ 
gett v. Holden, 275 U. S. 142, 276 U. S. 594; 48 S. Ct. 105; and 
Untermyer v. Anderson , 276 U. S. 440, 48 S. Ct. 353. 

2 67 Ct. Cl. 613. 

3 37 C. J. 435 (§146), and cases cited thereunder. 

4 See Reinecke v. Northern Trust Co ., 278 U. S. 339, 49 S. Ct. 
123, and Chase National Bank v. United States, 278 U. S. 327, 
49 S. Ct. 126. 
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issue in Frick et al. v. Lewellyn , 1 2 wherein it was held 
that the property in an insurance policy vests abso¬ 
lutely in the beneficiary, and that when no jpower is 
reserved by the insured to change the beneficiary, 
the policies are not the property of the insured nor 
a part of his estate at death. The Supreme Court 
said in the case of the Central Bank of Washington 
v. Hum& that 

“We think it cannot be doubted that in the 
instance of contracts of insurance with a wife or 
children, or both, upon their insurable interest 
in the life of the husband or father, the latter, 
while they are living, can exercise no power of 
disposition over the same without their consent, 
nor has he any interest therein of wliich he 
can avail himself, nor upon his death have his 
personal representatives or his creditors any 
interest in the proceeds of such contracts which 
belong to the beneficiaries to whom they are 
payable. j 

“It is indeed the general rule that a policy, 
and the money to become due under it* belongs 
the moment it is issued, to the person or persons 
named in it as the beneficiary or beneficiaries, 
and that there is no power in the person procuring 
the insurance by any act of his, by deed! or by 
will, to transfer to any other person the interest 
of the person named.” (Citing a large number 
of cases in different states.) 

The same principle would apply where the policies 
may have been payable to the estate or personal 
representatives of the insured, but afterwards were 
assigned by him, in his lifetime, to a trustee for 

1 298 Fed. 803 (W. Dist. Pa.), affirmed 268 U. S. 238. ! 

2 128 U. S. 195. I 
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the benefit of others, without reservation of power 
to revoke the assignment. 1 

The subject of insurance policies is discussed at 
length in Chase National Bank , etc., v. United 
States . 2 In that case, each policy reserved to the 
insured the right to change the beneficiary. The 
Supreme Court said: 

“But until the moment of death the decedent 
retained a legal interest in the policies which gave 
him the power of disposition of them and their 
proceeds as completely as if he were himself the 
beneficiary of them. 

“A power * * * to surrender and cancel 

the policies, to pledge them as security for 
loans and the power to dispose of them and their 
proceeds for his own benefit during his life 
* * * i is by no means the least substantial 

of the legal incidents of ownership * * 

Under the trust made by the appellant in this 
case, he neither retains nor possesses any such prop¬ 
erty rights in the insurance policies transferred to 
the trustee. The interest received by the trustee 
was not directly or in itself income to the appellant, 
nor has he any such legal or equitable interest in 
the insurance policies as to make him in any sense 
‘none the less the benefieiarv of the trust fund.’ 

J 

Point IV 

A Construction of Section 219 (h) of the Revenue 
Acts of 1924 and 1926, Making It Applicable to 
Income from an Irrevocable Trust Created Before 


1 Frick v. Lewellyn, supra. 
1 278 U. S. 327. * 
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the Enactment of the Revenue Act of 1924 Would 

Raise Serious Doubts as to Its Constitutionality. 

Such a Construction Should Be Avoided. 

As we have shown, the income which the re¬ 
spondent proposes to tax to the petitioner did not 
belong to him, was not received by him, did not 
benefit him, and was derived from a corpus not 
owned by him and over which he had no control of 
any kind. 

To hold that Congress intended to include in one's 
taxable income something which is not his income, 
which he has not earned, or the control or disposition 
of which he does not have, would necessarily require 
the further decision that in doing so it transgressed 
the limitations of the Constitution. Congress cannot, 
by the mere expression of its will, make income some¬ 
thing which is not income. The decision iof the 
Supreme Court in Eisner v. Macomber 1 is conclusive 
to that effect. 

In Eisner v. Macomber , the Court considered the 
decision of Collector v. Hubbard , 2 and the comments 

i 

by the Court with respect to that earlier case are 
quite applicable to the question presented here. 
The Government claimed that case to be authority 
for a tax upon the stockholder with respect to the 
income of the corporation even though the income 
was not distributed or ordered to be distributed. 
The Court pointed out, however, that Collector v. 
Hubbard had been overruled by Pollock v. Farmers 9 
Loan & Trust Co.? and held that the Sixteenth 


1 252 U. S. 189. 

* 12 Wall. L 
3 158 U. S. 601. 
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Amendment did not remove the obstacle. The 
argument by the Government that the income of 
the corporation was, technically, the income of the 
stockholders, was conclusively repudiated, the Court 
stating: 

“Manifestly this argument must be rejected, 
since the Amendment applies to income only, 
and what is called the stockholder’s share in the 
accumulated profits of the company is capital, 
not income. As we have pointed out, a stock¬ 
holder has no individual share in accumulated 
profit, nor in any particular part of the assets of 
the corporation, prior to dividend declared.” 

Accordingly, the Court refused to disregard the 
corporation as a person and recognized that income 
of one entity cannot be taxed to another entity, 
even though the latter may have a financial interest 
in the former. 

The case of the transfer of a financial interest to a 
trustee, under an irrevocable trust wherein the 
grantor retains no beneficial interest during the 
period of the trust, is a stronger case than that of 
the stockholder and corporation, for the reason that 
the grantor has irrevocably parted with his entire 
financial interest. 

It is obvious that Congress could not constitu¬ 
tionally tax A on the income of B unless A might 
have such “unfettered command” of the income as 
to bring the case within recent Supreme Court de¬ 
cisions, or unless the income was in fact basically 
earned by A within the meaning of Corliss v. 
Bowers. l The economic basis of the income tax is 

1 30 Fed. (2d) 135. (S. Dist., N. Y.), aff’d 34F. (2d) 656 C. C. 
A. 2nd, aff d 281 U. S. 376. See footnote on p. 24, below. 
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ability to pay, and the rate of taxation is graduated 
according to that ability. Taxing one with respect 
to another’s ability would amount to taking property 
without due process of law and confiscation without 
just compensation. Taxing one with respect to 
property in which he has no interest but which is 
owned by another is equally indefensible. 

In Knowlton v. Moore,' which involved the in¬ 
terpretation of the War Revenue Act of 1898) where 
taxes had been collected on certain legacies and 
distributive shares, the rate being fixed, not Ion the 
amount coming to each individual, but on thq whole 
personal estate, the Court condemned such method 
in these words: 

j 

“But this is equivalent to saying that the 
principle underlying the asserted interpretation 
is that the house of A, wdiich is worth only 
#1,000, may be taxed, but that the rate of tax 
is to be determined by attributing to A’s, house 
the value of B’s house, which may be worth a 
hundredfold the amount. The gross inequalities 
which must inevitably result from the admission 
of this theory are readily illustrated.” j 

i 

With the same thought in mind, in Hartryan v. 
Greenhow, 2 which involved the validity of a statute 
requiring a* tax on bonds to be deducted from cou¬ 
pons, which were detached and held by different 
owners, the Court said: 

“Surely it is not necessary to argue that an 
act which requires the holder of one contract 
to pay the taxes levied upon another contract 
held by a stranger cannot be sustained. 'iSuch 


I 

i 


i 

I 


1 178 U. S. 41. 

5 102 U. S. 672. 
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an act is not a legitimate exercise of the taxing 
power; it undertakes to impose upon one the 
burden which should fall, if at all, upon another.” 

The appellant might have had an interest in the 
insurance policies if he had retained some of the inci¬ 
dents of ownership in them, such as the right to 
change the beneficiaries. But, recognizing that the 
appellant had no title in or claim to the interest 
received by the trustee, it would be difficult to find 
even a plausible theory whereby an income tax 
can be imposed on the appellant because of his 
interest in the policies. For the appellant to have 
had income under the Sixteenth Amendment, it 
must have been “received or drawn by the recipi¬ 
ent”—must have been severed from the capital value 
of the policies—“and derived—by the taxpayer for 
his separate use, benefit and disposal.” 1 

But the appellant in the present case had parted 
with both legal and beneficial title to the insurance 
policies. He had retained no rights therein. If the 
tax now proposed by the appellee were assessed, 
it is clear that the appellant would have no right to 
call upon the trustee to pay it. Hence, if the appel¬ 
lant had no income from other sources during the 
taxable years here involved, it is obvious that the 
tax would have to be paid out of his capital. If he 
had no capital, the tax could not be collected, for 
certainly payment could not be sought from the 
trustee. Nothing more clearly shows that to tax 
the interest here in question to the appellant, would 
be to tax him on something he did not have, the 
legal and beneficial title (of both the interest and 

1 Eisner v. Macomber , supra. 
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the insurance policies) being in others. 1 The interest 
received by the trustee and applied to the payment 
of insurance premiums under the trust agreement, 
was not income to the appellant either in form or in 
substance. ! 

The grave doubt of the constitutionality; of the 
Department’s construction of Section 219 (h) would 
justify its rejection, 2 even if we were considering 
only its application to cases of irrevocable trusts 
created after the passage of the amendment. That is, 
it is highly doubtful whether Congress could require, 
even as to such trusts created subsequent to the 
enactment, that A pay a tax on income paid but of a 
trust fund for premiums on life insurance policies for 
the benefit of others, in which policies he had no 
ownership or property rights. 

Fortunately, it is not necessary to resolve the 
doubt indicated, for in the present case the Court 
needs only to deal with the application of the statute 
to income from irrevocable trusts created before 
its passage. Whether or not Congress might say as 
to the future, “Nobody shall hereafter create this 
type of trust except upon the following conditions,” it 
could not say that such a trust theretofore created 
was subject to those conditions. ! 

If the appellant in the present case had reserved 
the right to revoke the trusts or the right to change 
the beneficiaries, a change in the law would ; have 
done him no harm, for he could have exercised his 
rights and made new disposition of the corpus Of the 
trust. For example, he could have resumedj pos- 

1 cf. Eisner v. Macomber , supra. 

2 Panama Railroad v. Johnson , 264 U. S. 375; Lewellyn v. 

Frick , 268 U. S. 238. ! 
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session of the property, assigned the policies to the 
beneficiaries and given them the stock so that they 
could use the dividends therefrom in keeping up the 
premiums. He could thus have avoided being taxed 
on income of which he did not intend to be the 
beneficial owner. But since the trusts were irrevo¬ 
cable and the policies in no part belonged to the 
petitioner at the .time of the passage of the statute, 
Congress is without power to tax him on the trust 
income. 


Point V 

The Statutes Under Consideration Are Susceptible 
of an Interpretation Which Raises No Doubt As 
to Their Constitutionality. 

The income to the trustee which the appellee 

has included in the appellant's income subject to 

taxes is that received in the form of interest by 

the trustee and applied to the payment of insurance 

premiums. Under the provisions of the trusts which 

the appellant could not change, the income thus 

both received and paid out by the trustee cannot be 

considered in any sense as income to the appellant 1 

either on the theorv 

•/ 

(a) That the appellant could, at any time 
during the taxable years herein involved, either 
alone or in conjunction with any person not a 
beneficiary’ of the trusts, revest in himself title 
to any part of the corpus of such trusts [see 
Section 219 (g) 2 —for appellant had no such 
power under the trust agreements, or 

1 cf. Tvllgren v. Commissioner , 14 B. T. A. 915. 

2 Internal Revenue Acts, 1924, 1926. See Appendix p. 32. 
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(b) That any part of the income of thp trusts 
might, in the discretion of the appellant:, either 
alone or in conjunction with any person not a 
beneficiary of the trusts, be distributed to the 
appellant or be held or accumulated foii future 
distribution to him [see the first part of Section 
219 (h)] 1 —for neither could the dividends be 
distributed to him nor be held for future distri¬ 
bution to him. 

The appellee in fact relies for his position on 
the latter part of Section 219 (h) which provides: 

“Where any part of the income of a trffst is or 
may be applied to the payment of premiums 
upon policies of insurance on the life of the 
grantor, * * *, such part of the income of the 
trust shall be included in computing the net 
income of the grantor. ” 

i 

The appellee has taken the position that this 
provision of law applies both to trusts created before 
and after the enactment of the Revenue Acts of 1924 
and 1926, and has so ruled in Article 347 of Regula¬ 
tions 65 and 69. 2 He apparently assumes this position 
because (a) the Revenue Acts do not contain an 
express provision that Section 219 applies only to 
trusts created subsequent to their passage; (b) the 
Commissioner, with the approval of the Secretary, 
may prescribe and publish all needful rules and regu¬ 
lations for the enforcement of the Acts; and |(c) the 

i 

courts have held that if a particular interpretation 
of a statute has been in effect for a long period with¬ 
out objection and particularly if it has been relied 
upon by taxpayers, it will be followed, if the statute 
does not clearly require a different interpretation. 

■ ■ . i - 

1 Internal Revenue Acts, 1924, 1926. See Appendix p. 32. 

2 See Appendix, p. 32. 
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In answer to this position, it is urged that: 

(a) The fact that the Revenue Acts do not con¬ 
tain a provision that section 219 applies only to 
trusts created subsequent to their passage presents 
no different situation from that found in a number 
of instances where the courts have held that a pro¬ 
vision of statute is not to be applied retroactively,— 
especially when to apply the particular provision 
retroactively raises grave doubts as to its consti¬ 
tutionality. Such instances are discussed later in 
this brief. 1 

(b) In so far as the Departmental regulations go 
beyond the provisions of statute, and thus enter the 
field of legislation, they have no force and effect. 2 

(c) Certainly there has been in this case no such 
long continued and generally accepted departmental 
construction of the statutes as to acquire the force 
and effect of law. 3 It should be observed that neither 
the appellant nor the trustee, has relied upon the 
Commissioner’s construction of the statute. On the 
contrary, the trustee has treated the particular divi¬ 
dends now in question as income to it, and has paid 
taxes thereon. 

Under the Revenue Acts before that of 1924, there 
was doubt as to whether the income from revocable 
trusts was taxable to the grantor or the beneficiary. 


1 Pp. 26-28. 

2 United States v. Grimaud , 220 U. S. 506; Towne v. Eisner , 
245 U. S. 418; Douglas et al. v. Edwards , 298 Fed. 229 C. C. A. 
2nd; Union Bed Spring Co. v. Commissioner , 39 Fed. (2d) 
383 C. C. A. 7th. 

3 1selin v. United States , 270 U. S. 245. (cf. National Lead Co. v. 
United States , 252 U. S. 140, where the construction of the 
statute had been continued nearly forty years.) 
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The Treasury Department held by a ruling 1 promul¬ 
gated in 1922 that the trust income (of a revocable 
trust), other than that received by, or accrued to, 
him as beneficiary, should not be taxed i to the 
grantor. In that ruling, the Department stated in 
part: 


“The trust being valid and passing a present 
right and title to the property, it can I not be 
held, under the facts presented, that the income 
arising therefrom belonged during his life to A 
(the grantor), other than that amount which 
went to him as a beneficiary. Otherwise, the 
statute would impose an income tax upon income 
which was not received by the taxpayer. It 
would tax one person upon income received by 
another. The tax is imposed upon income ‘re¬ 
ceived or drawn by the recipient.’ (.Eisner v. 
Macomber , 252 U. S. 189.) The income from 
this trust was not received or drawn by the 
creator of the trust, except such amounts as he 
received as a beneficiary. It was received by 
the beneficiaries, who were the only persons 
entitled to receive it while the trust remained 
in existence.” 

i 

After the decision in 1927 in Stoddard v. Eaton 2 
where it was held that the grantor could deduct from 
his own taxable income the loss resulting frdm the 
sale of securities he had placed in trust, thd right 
being reserved by him to withdraw’ any of the 
securities and to terminate the trust at will, the 
Department began taxing the income of revocable 
trusts to the grantor. 


1 L. O. 1102, C. B. 1-2, p. 50. 

* 22 Fed. (2d) 184. Dist. Conn. 



i 

i 

i 

I 
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The rule thus laid down in the Stoddard case, 
however, was greatly limited by Warden v. Lederer 1 
holding that, under a revocable trust, the income 
on sale of securities forming the corpus of the trust 
was not taxable to the grantor but to the trust estate. 

In the meantime, Congress in framing the Revenue 
Act of 1924 sought, as the reports of both bodies 
said, “to prevent the evasion of taxes by means of 
estates and trusts.” The report of the Senate 
Finance Committee includes the following: 

“The creation of a revocable trust constitutes 
nothing but an assignment of the right to future 
income. Since such an assignment does not 
operate to decrease the taxable income of the 
assignor, the creation of a revocable trust should 
not so operate, but the income of such trust 
should be included in the income of the grantor. 
The bill so provides.” (Senate Report 1924 
Bill, 69th Congress, 1st Session, page 25.) 

The Supreme Court in the case of Corliss v. 
Bowers 2 said: 

1 24 Fed. (2d) 233. E. Dist. Pa. 

2 Affirming on April 28, 1930, the decision of the C. C. A. 
The District Court in the same case (30 Fed. (2d) 135, 136) 
commented on the situation in the following words: 

“If income producing estates could be parcelled out 
among donees having incomes in such a way that the donor 
paid no tax although he retained full powers of control and 
recapture,i the surtax would be deprived of efficacy and 
the income tax thereby greatly limited despite the fact 
that a tax at the basic rate would still be collectible.'’ 

The Circuit! Court of Appeals in that case (34 Fed. (2d) 
656, 658) said: 

“Where the trust is revocable, it is not unfair to tax 
the person who always has a will he mry exercise and 
divert from the recipient a part or all of the income. As 
was said by us in Mitchell v. Bowers, 15 F. (2d) 287, 

‘Throughout the period the right of disposition remained.’ ” 
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“Still speaking with reference to taxation, if 
a man disposes of a fund in such a way that 
another is allowed to enjoy the income which 
it is in the power of the first to appropriate it 
does not matter whether the permission is given 
by assent or by failure to express dissent. The 
income that is subject to a man’s unfettered 
command and that he is free to enjoy at his 
own option may be taxed to him as his income, 
whether he sees fit to enjoy it or not.” 

Without question the legislation [section 219 (h)] 
was intended to meet the situation where revocable 
trusts were created or where the grantor would 
retain a direct benefit—as when he reserves the 
power to change the beneficiary and can benefit 
thereby in his own right. Such a situation is not 
involved in the present case. j 

What Congress intended by the provision is best 
evidenced by the following statement from the report 
of the Conference Committee: 


“The House recedes with an amendment 
limiting the application of the subdivision to 
cases where the income of the trust may,jin the 
discretion of the grantor of the trust, j either 
alone or in conjunction with any person not a 
beneficiary of the trust, be distributed to the 
grantor, accumulated for future distribution to 
him, or so used in the payment of premiums 


upon policies of insurance on his life.” 
ference Committee Report, 1924 Bill, 
Congress, 1st Session, page 20.) 


(Con- 

69th 


If the Regulation used the foregoing language, 
there could be no question that the present case 
would not come within its provisions. This is not a 
situation: 
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“Where the income of the trust may, in the 
discretion of the grantor * * * be distributed 
to the grantor, accumulated for future distribu¬ 
tion to him, or so used in the payment of pre¬ 
miums upon policies of insurance on his life.” 

That Congress intended “limiting the application 
of the subdivision” to cases where the grantor re¬ 
tained control through his discretion whereby he 
might enjoy either a present or future distribution, 
is clear, we submit, from the above quotation. Two 
observations are pertinent. Congress expressed its 
purpose in the disjunctive, thereby coupling the 
“discretion of the grantor” severally with the three 
situations of distribution to the grantor, accumula¬ 
tion for future distribution to the grantor, and pay¬ 
ment of premiums upon insurance on the grantor’s 
life. Also by the use of the words “so used” (in con¬ 
nection with the payment of premiums), it neces¬ 
sarily had reference to the payment of premiums as 
a method of distribution to the grantor or accumu¬ 
lation for future distribution to the grantor. 

Accordingly, it seems clear that the provision of 
law has no application to an absolute, irrevocable 
trust where no discretion is reserved to the grantor 
and where there is no possibility of a later distri¬ 
bution to the grantor through a return of the in¬ 
surance policies to him. 

It follows, therefore, that the present case does 
not come within section 219 (h) and that the Board’s 
decision was erroneous. 

Even if we assume for the purposes of argument 
that Congress has power or intended under section 
219 (h) to tax the income of an irrevocable trust to 
the grantor—especially that portion of the section 
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dealing with dividends received by the trustee and 
applied to the payment of premiums on insurance 
policies, the question arises whether that section was 
intended to be retroactive in effect. The pertinent 
rule of construction was clearly stated in Schwab v. 
Doyle: 1 j 

i 

“The initial admonition is that laws are not 
to be considered as applying to cases which arose 
before their passage unless that intention be 
clearly declared * * *. There is absolute pro¬ 
hibition against them when their purpose is 
punitive; they then being denominated 6x post 
facto laws. It is the sense of the situation that 
that which impels prohibition in such case ex¬ 
acts clearness of declaration when burdens are 
imposed upon completed and remote transac¬ 
tions, or consequences given to them or I which 
there could have been no foresight or contempla¬ 
tion when they were designated and consum¬ 
mated * * *. If the absence of such determin¬ 
ing declaration leaves to the statute a double 
sense, it is the command of the cases that that 
which rejects retroactive operation mijist be 
selected * * *. A statute should not be; given 
a retrospective operation, unless its words make 
that imperative * * 

The following is taken from Lewellyn v.; Frick 
et a/., 2 wherein the issue was whether a general pro¬ 
vision of the Revenue Act of 1918 (directing that the 
value of insurance policies should be included in the 
estate subject to the estate tax) was meant to have 
retroactive effect: j 


1 258 U. S. 529. 

2 268 U. S. 238. 
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“Not only are such doubts avoided by con¬ 
struing the statute as referring only to trans¬ 
actions taking place after it was passed, but the 
general principle ‘that laws are not to be con¬ 
sidered as applying to cases which arose before 
their passage’ is preserved, when to disregard it 
would be to impose an unexpected liability that 
if known might have induced those concerned 
to avoid it and to use their money in other 
ways.” 

There are many other cases to the same effect; 1 
viz., that retroactive application of the provisions of 
a statute would “impose on citizens burdens for 
doing what at the time was unburdened.” 

The rule enunciated by the Supreme Court is but 
another expression of the principle set forth in 
Gould v. Gould: 2 

“In the interpretation of statutes levying 
taxes it is the established rule not to extend 
their provisions, by implication, beyond the 
clear import of the language used, or to enlarge 
their operations, so as to embrace matters not 
specifically pointed out. In case of doubt they 
are construed most strongly against the govern¬ 
ment and in favor of the citizen.” 

Section 219 (h) merely states, “Where any part of 
the income of a trust may * * *,” but it is not 

1 Frew v. Bowers , 12 Fed. (2d) 625 C. C. A. 2nd. Also see 
the following cases: United States v. Hetk , 3 Cranch 399, 413; 
Chow Heong v. United States , 112 U. S. 536; Union Trust Co. 
v. Wardell , 258 U. S. 537; Levy v. Wardell , 258 U. S. 542; Knox 
v. McElligott , 258 U. S. 546; Blodgett v. Holden , 275 U. S. 142, 
276 U. S. 594 (concurring opinion by Mr. Justice Holmes); 
Untermyer v. Anderson , 276 U. S. 440 (concurring opinion as 
to result). 

2 245 U. S. 151. 
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thereby at all apparent that the language Refers to 
income from: 

i 

(a) Trusts created after June 2, 1924; or 

(b) Trusts created either prior to or after that 
date. 


In the absence of a definite expression by Congress 
in the legislation itself that it applies to a trust 
created in the past, under well settled rules of statu¬ 
tory construction, the statute, especially with respect 
to irrevocable trust, should be construed as Applying 
only to trusts created subsequent to June 2, 1924. 
After that date, grantors of irrevocable trusts would 
create them with full knowledge of the law. The 
argument against retroactive application of the pro¬ 
vision of the statute where revocable trusts are 
involved is not so strong because the grantor, pos¬ 
sessing the right to revoke the trust, change its 
provisions or re-name beneficiaries, would not be 
prevented from taking such action as he might wish 
in the light of the new provisions of statute; 


Point VI 

l 

Other Decisions of the Board of Tax Appeals in 
Similar Cases, Are Either Distinguishable or 
Erroneous. 

The Board of Tax Appeals decided Wells vj. Com¬ 
missioner 1 just prior to the rendering of the decision 
in this case. In that case the Board found that the 
settlor of the trust derived a benefit thereunder in 
that he was relieved from the obligation of paying 

insurance policy premiums. There was no such 
— 

1 19 B.T.A. 1213. On appeal to 8th Circuit Court of Appeals. 
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finding of an obligation in this case and as pointed 
out previously there could not be such a finding in 
this case. Furthermore, in the Wells case the Board 
found that the settlor of the trust received other 
benefits not appearing in this case in that some of 
the trusts in that case provided for the purchase 
by the trustee of securities from the settlor’s estate 
and thus enabled the estate to have available a large 
amount of cash. Because of these two very distin¬ 
guishable sets of facts between the Wells case and 
this case it is submitted that that case is not a 
precedent for this one and that the Board in this case 
therefore erred in following the Wells case as a 
precedent. 

Subsequent to its decision in this case the Board 
decided du Pont v. Commissioner} That case is 
distinguishable from this in that there the original 
trust agreement was to last for only a period of five 
years with a privilege in the settlor of extending it— 
while in this case the term of the trust was until 
after the settlor’s death. Accordingly, it would 
appear that this is a much stronger case. The main 
reason why the du Pont case should not be relied 
on in this case is that it was itself decided by the 
Board upon the authority of its decision herein. 
If the decision herein is erroneous, all decisions based 
thereon must fall with it. 


1 20 B.T.A. 482. On appeal to 3rd Circuit Court of Appeals. 
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We submit that this Court should hold, and thus 

i 

avoid grave doubts as to the constitutionality of the 
statutes, that they were not intended to apply to 
income from irrevocable trusts created before the 
passage of the Revenue Act of 1924 for the purpose of 
paying premiums upon life insurance policies in 
which the grantor retained no interest. 

The decision below should be reversed and; a final 
order directed in favor of the appellant to the; extent 
that the interest received by the trustee was used 
for the payment of the expenses of the trust and for 
the payment of life insurance premiums. I 

i 

Respectfully submitted, j 

James S. Y. Ivins, 
Attorney for Appellarit, 
c/o Brewster, Ivins & Phillips, 

Of Counsel: Southern Building, 

Kingman Brewster Washington, DL C. 

Tames B. Templeton i 

O. R. Folsom-Jones | 

Richard B. Barker j 

• i 

December 1, 1931. 


31 



APPENDIX 
Revenue Act of 1924. 

“Sec. 219. * * * 

“(g) Where the grantor of a trust has, at any time 
during the taxable year, either alone or in conjunc¬ 
tion with any person not a beneficiary of the trust, 
the power to revest in himself title to any part of the 
corpus of the trust, then the income of such part 
of the trust for such taxable year shall be included 
in computing the net income of the grantor. 

“(h) Where any part of the income of a trust may, 
in the discretion of the grantor of the trust, either 
alone or in conjunction with any person not a bene¬ 
ficiary of the trust, be distributed to the grantor or 
be held or accumulated for future distribution to 
him, or where any part of the income of a trust is 
or may be applied to the payment of premiums upon 
policies of insurance on the life of the grantor (except 
policies of insurance irrevocably payable for the 
purposes and in the manner specified in paragraph 
(10) of subdivision (a) of section 214), such part of the 
income of the trust shall be included in computing 
the net income of the grantor.” 

The same language was continued in the Revenue 
Act of 1926 under the same section numbers and 
paragraph letters. 

Treasury Regulations 65. 

(Interpreting the Revenue Act of 1924.) 

“Art. 347. Income of trusts taxable to grantor .— 
In the case of certain trusts which are in whole or in 
part subject to revocation by the grantor, or which 
are for the benefit of the grantor, the income of 
the trust is to be included in computing the net 
income of the grantor. The income of such trusts 
must be so included, whether or not the trust was 
created before the enactment of this Act. The cases 
in wdiich the income of the trust is to be included, 
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in whole or in part, in computing the net income of 
the grantor are as follows: 

“(1) Where the grantor of the trust has, at any 
time during the taxable year, either alone or in con¬ 
junction with a person not a beneficiary of the trust, 
the power to revest in himself title to any part of the 
corpus of the trust, the income of such part pf the 
trust for that taxable year shall be included ih com¬ 
puting the net income of the grantor. The grantor 
shall include in his income the entire gross income of 
such part of the trust, and shall be entitled to such 
deductions with reference to such income as he would 
have been entitled to if the trust had not been cheated. 
Where the grantor relinquishes during the taxable year 
his power to revest in himself title to the corpus of 
the trust, the income of the trust shall be taxable to 
the grantor only for the period during which lie had 
such power. 

“(2) Where any part of the income of thp trust 
may, in the discretion of the grantor of the trust, 
either alone or in conjunction with any person not 
a beneficiary of the trust, be distributed to the grantor 
or be held or accumulated for future distribution to 
him; and j 

“(3) Where any part of the income of the trust is 
or may be applied to the payment of premiums upon 
policies of insurance on the life of the grantor,j other 
than policies irrevocably payable for the purposes 
and in the manner specified in section 214 (a) (10), 
such part of the income of the trust shall be included 
in computing the net income of the grantor. 


“The term ‘beneficiary’ as used in this article 
includes any person entitled to an interest in the 
income or the principal of a trust, but does hot in¬ 
clude one having merely a nominal interest in the 
income or principal.” 

Article 347 of Regulations 69, interpreting the 
Revenue Act of 1926, is similar. 



October 27, 1931. 


Hon. C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

Attention: Philip A. Bayer, Esq. 

In re: Alfred F. Pillsbury, Appellant, v. David Burnet, 
Commissioner of Internal Revenue, Appellee. 
Court of Appeals of the District of Columbia. 

No. 5407. 

Sir: 

In May of this year, counsel for the respective 
parties in the above-entitled proceeding agreed upon 
a narrative statement of evidence to be included in 
the appeal record of this case. At the time this nar¬ 
rative statement of evidence was drafted, Mr. DeWitt 
M. Evans, of the General Counsel’s Office, was han¬ 
dling the case for the respondent. Since that time 
the case has been transferred to Mr. Philip A. Bayer. 

In this narrative statement of evidence, as it 
appears upon page 20 of the printed record, it is 
stated: 

“All of the policies of insurance involved in 
this proceeding were, during the years 1924 
and 1925, assigned to the trustee * * * * .” 

It was our understanding, and we also believe it 
was the understanding of Mr. Evans at the time the 
stipulation was made, that the above language of 
the stipulation was intended to mean that the insur¬ 
ance policies involved in this case were assigned 
prior to the taxable years in question, i.e., 1924 and 
1925, and that these assignments created prior to 
1924 were still in force, as regards the policies in 
question, during the years 1924 and 1925. 

However, it appears to us that there may be a 
certain ambiguity in the narrative statement of the 
evidence as it now stands, and it is for this reason 
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that we are writing you requesting that youi advise 
us whether our interpretation of the intended mean¬ 
ing of the language of the narrative statement of 
evidence accords with the interpretation placed upon 
it by Mr. Evans at the time it was made. 

Respectfully, 

Brewster, Ivins & Phillips. 


TREASURY DEPARTMENT 
Bureau of Internal Revenue 


Office of 

The General Counsel 
GC :A :PAB 


Washington 


October 31, 1931. 


Brewster, Ivins & Phillips, 

Southern Building, j 

Washington, D. C. j 

In re: Alfred F. Pillsbury vs. Commissioner of 

Internal Revenue, 

B.T.A. No. 37237:DCA-5407. 

Sirs: j 

In accordance with the request contained iiji your 

letter dated October 27, 1931, you are advised that 

this office agrees with your understanding <bf the 
intended meaning of the language used in the nar¬ 
rative statement of evidence filed in the dbove- 

i 

entitled case relative to the assignment of the insur¬ 
ance policies, namely, that the six insurance policies 
issued prior to December 30, 1922, were prior to 
January 1, 1924, assigned to the trustee, and that 
the trustee was named as beneficiary in the two 
policies issued during 1923, and that the assignments 
made prior to January 1, 1924, were still in! force 
throughout the years 1924 and 1925. 

Respectfully, 

C. M. Charest, 
General Counsel. 


i 


i 

i 

I 


i 
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JURISDICTION 
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This appeal involves income taxes for the years 
1924 and 1925 in the amounts of $2,688.26 and $1,- 
167.59, resjiectively, and is taken from a decision 
of the United States Board of Tax Appeals entered 
on May 29, 1930. (R. 16.) The case is brought 
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to this Court by petition for review filed on No¬ 
vember 28, 1930 (R. 17), pursuant to the Revenue 
Act of 1926, c. 27, Sections 1001, 1002, 1003, 44 
Stat. 9,109,110. 

QUESTIONS PRESENTED 

1. Where a taxpayer creates a trust part of the 
income of which is applied to the payment of pre¬ 
miums upon policies of insurance on his life, should 
such income be included in computing his net in¬ 
come under Section 219 (h) of the Revenue Acts of 
1924 and 1926 ? 

2. Is Section 219 (h) of the Revenue Acts of 1924 
and 1926 constitutional ? 

STATUTES INVOLVED 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 213. For the purposes of this 
title * * * 

(a) The term “gross income” includes 
gains, profits, and income derived from 
* !* * dealings in property, whether 

real or personal, growing out of the owner¬ 
ship or use of or interest in such prop¬ 
erty; also from * * * gains or profits 

and income derived from any source what- 
ever. The amount of all such items shall be 
included in the gross income for the taxable 
year in which received by the taxpayer, un¬ 
less, under methods of accounting permitted 
under subdivision (b) of section 212, any 
such amounts are to be properly accounted 
for as of a different period. 
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The corresponding provisions of Section 213 of 
the Revenue Act of 1926 are identical with those 
quoted from the Act of 1924. 

Sec. 219. (li) * * * where any! part 
of the income of a trust is or may be applied 
to the payment of premiums upon policies of 
insurance on the life of the grantor * j * * 

such part of the income of the trust shgll be 
included in computing the net income of the 
grantor. | 


The corresponding provisions of Section 219 (h) 
of the Revenue Act of 1926 are identical with those 
quoted from the Act of 1924. j 

Sec. 283. This title shall take effect as of 
January 1, 1924. 1 

V 7 

Revenue Act of 1926, c. 27, 44 Stat. 9: j 


Sec. 286. This title shall take effect as of 
January 1 , 1925, except that section 257| and 
sections 271 to 285, inclusive, and this! sec¬ 
tion, shall take effect on the enactment of 
this Act. 


STATEMENT OE FACTS 

I 

i 

In December, 1922, the taxpayer created a trust, 
the purpose of which was to pay premiums on! his 
life insurance policies. He delivered to the trustee 
his promissory note in the amount of $150,000, pay- 
able in five years and bearing interest at 6 per cent, 
pledging certain securities as collateral. He had 
the right to substitute other securities, provided 
that they were satisfactory to the trustee, and the 

i 

trustee had the right to require additional col- 
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lateral. The note was renewable at the election of 
the taxpayer for five-year periods, provided that 
the trustee considered the collateral sufficient and 
satisfactory. If the note should not be paid prior 
to the taxpayer’s death, the trustee could sell the 
collateral in satisfaction of the note and turn over 


the excess, if any, to the personal representative of 
the taxpayer. The trustee was to use the trust in¬ 
come to pay government or other taxes on the trust 
property, to pay the fees and expenses of the trus¬ 
tee, to pay the premiums on the taxpayer’s policies, 
and to pay the balance of the income to the tax¬ 
payer. (R. 10-11.) 

The net income of the trust for 1924 was $8,- 
700.19, of which $7,109.45 was paid for insurance 
premiums, and the net income for 1925 was $8,- 
888.12, of which $7,653.10 was paid for insurance 
premiums. The taxpayer omitted the amounts of 
$8,700.19 and $8,888.12 from his income-tax returns 
for the years 1924 and 1925, respectively, but the 
Commissioner determined that thev should be in- 
eluded. In 1924 and 1925 the taxpayer claimed 
$9,000 as a deduction from gross income, represent¬ 
ing interest on the note of $150,000, which w’as 
allowed by the Commissioner. (R. 12.) The tax¬ 


payer filed a petition for review of the Commis¬ 
sioner’s determination with the Board of Tax Ap¬ 
peals which upheld the Commissioner. (R. 9.) 
The taxpayer appealed from the decision of the 
Board of Tax Appeals and the parties stipulated, 
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namely, $7,109.45 and $7,653.10, were part!of the 

j 

income of a trust and were applied to the payment 
of premiums upon policies of insurance On the 
grantor’s life, there can be no question that under 
the express terms of the statute these amounts 
should be included in computing the net income of 
the taxpayer. 

The taxpayer contends that the provisions pf Sec¬ 
tion 219 (li) quoted above apply only to revocable 
trusts and that the trust in the instant case is irre¬ 
vocable. (Br. 3-4, 8.) The taxpayer argues that 
he reserved no right to revoke the trust or tp alter 
its terms; that the conveyance of the corpus!of the 
trust was absolute. (Br. 6, 8, 11-12.) Btit the 
Board found that his promissory note for $150,000, 
which together with the policies constituted the 
corpus of the trust, ran for only five years] after 
which it was renewable for like periods at the elec¬ 
tion of the taxpayer. Under this arrangement the 

i 

taxpayer could postpone the payment of flip note 
indefinitely. The trust agreement provided that if 
the note should not be paid prior to the taxpayer’s 
death, the trustee was given the authority to sell 
the collateral in satisfaction of the note and turn 
over the excess, if any, to the taxpayer’s personal 
representative. (R. 11.) Obviously, this provi¬ 
sion was intended to apply only if the taxpayer de¬ 
faulted in payment of interest. Therefore it would 
appear that the taxpayer might continue the pay¬ 
ment of interest each year and retain ownership of 
the collateral until his death. This would seem to 


i 


i 




o 


pursuant to Section 1002 (d) of the Revenue Act 
of 1926, that this Court mav review the decision of 
the Board of Tax Appeals. (R. 16-17.) 

ARGUMENT 

I 

Where a taxpayer creates a trust, part of the income of 
which is applied to the payment of premiums upon 
policies of insurance on his life, such income should be 
included in computing his net income under Section 219 
(h) of the Revenue Acts of 1924 and 1926 

The taxpayer concedes that the difference be¬ 
tween the net income of the trust for the vears 1924 

% 

and 1925 and the net insurance premiums paid, 
namely, $1,590.74 and $1,235.02, respectively, which 
amounts were to be paid to him under the terms 
of the trust, should be included in his gross income 
for 1924 and 1925, and that the Board's decision is 
correct at least to that extent. (Br. 5.) There¬ 
fore, the two items in dispute are $7,109.45 for 1924, 
and $7,653.10 for 1925, which represent the net in¬ 
surance premiums paid on the life of the taxpayer 
during those vears. 

Section 219 (h) of the Revenue Act of 1924 pro¬ 
vides in part that where any part of the income of 
a trust is or may he applied to the payment of pre¬ 
miums upon policies of insurance on the life of the 
grantor, such part of the income of the trust shall 
he included in computing the net income of the 
grantor . Inasmuch as the two items in dispute, 
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indicate that the so-called trust agreement amounted 
to nothing more than an assignment of income to 
be earned in the future, which would be taxable to 
the assignor under Section 213 of the Revemie Acts 
of 1924 and 1926 without the aid of Section 2l9 (h). 
Lucas v. Earl, 281 U. S. Ill; Rosenwald v. Commis¬ 
sioner (C. C. A. 7th), 33 F. (2d) 423, certiorari 
denied, 280 U. S. 599. | 

Moreover, it is not clear from the trust Agree¬ 
ment what would happen if the taxpayer elected 
not to renew the note at the end of the 5-year period 
or if he did not pay the interest on the! note. 
The trust instrument provided that no duty should 
rest on the trustee to pay the premiums on the in- 

i 

surance policies unless funds were available for 
such payments. (R. 11.) The Board found that 
the securities which were pledged as collateral for 
the payment of the note “were described as having 
a value of $150,000.” (R. 10.) But the I^oard 

did not find the actual value of the securities, and 
there was no evidence in the record upon whijcli to 
base a finding as to their value. Furthermore, the 
record does not show that the note for $150,000 was 
negotiable, nor does it show what the rights of the 
trustee were as to the hypothecation of the; col¬ 
lateral in the event of the taxpayer’s failure to pay 
the interest or the principal. Therefore it jmay 
have been possible for the taxpayer to terminate the 
trust during his lifetime bv failure to renew the 
note or to pay the interest. Inasmuch as the;tax¬ 
payer, who has the burden of proof (Reineckc v. 

103G10—31*-2 
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namely, $7,109.45 and $7,653.10, were part of the 
income of a trust and were applied to the payment 
of premiums upon policies of insurance on the 
grantor’s life, there can be no question that under 
the express terms of the statute these amounts 
should be included in computing the net income of 
the taxpayer. 

The taxpayer contends that the provisions of Sec¬ 
tion 219 (h) quoted above apply only to revocable 
trusts and that the trust in the instant case is irre¬ 
vocable. (Br. 3-4, 8.) The taxpayer argues that 
he reserved no right to revoke the trust or to alter 
its terms: that the conveyance of the corpus of the 
trust was absolute. (Br. 6, 8, 11-12.) But the 
Board found that his promissory note for $150,000, 
which together with the policies constituted the 
corpus of the trust, ran for only five years, after 
which it was renewable for like periods at the elec¬ 
tion of the taxpayer. Under this arrangement the 
taxpayer could postpone the payment of the note 
indefinitely. The trust agreement provided that if 
the note should not be paid prior to the taxpayer’s 
death, the trustee was given the authority to sell 
the collateral in satisfaction of the note and turn 
over the excess, if any, to the taxpayer’s personal 
representative. (R. 11.) Obviously, this provi¬ 
sion was intended to apply only if the taxpayer de¬ 
faulted in payment of interest. Therefore it would 
appear that the taxpayer might continue the pay¬ 
ment of interest each year and retain ownership of 
the' collateral until his death. This would seem to 
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indicate that the so-called trust agreement amounted 
to nothing more than an assignment of income to 
be earned in the future, which would be taxable to 
the assignor under Section 213 of the Revenue Acts 
of 1924 and 1926 without the aid of Section 219 (h). 
Lucas v. Earl, 281 U. S. Ill; Rosenwald v. Commis¬ 
sioner (C. C. A. 7th), 33 F. (2d) 423, certiorari 
denied, 280 U. S. 599. j 

Moreover, it is not clear from the trust agree¬ 
ment what would happen if the taxpayer elected 
not to renew the note at the end of the 5-year period 
or if he did not pay the interest on the note. 
The trust instrument provided that no duty should 
rest on the trustee to pay the premiums on the in¬ 
surance policies unless funds were available for 
such payments. (R. 11.) The Board found that 
the securities which were pledged as collateral for 
the payment of the note “were described as having 
a value of $150,000. ” (R. 10.) But the Board 

did not find the actual value of the securities^ and 
there was no evidence in the record upon which to 
base a finding as to their value. Furthermore, the 

' i 

record does not show that the note for $150,000 was 
negotiable, nor does it show what the rights of the 
trustee were as to the hypothecation of the! col¬ 
lateral in the event of the taxpayer’s failure to pay 
the interest or the principal. Therefore it *nay 
have been possible for the taxpayer to terminate the 
trust during his lifetime by failure to renew; the 
note or to pay the interest. Inasmuch as the tax¬ 
payer, who has the burden of proof (Reinecl^e v. 

103G10—3--2 


i 
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Spalding, 280 U. S. 227, 232-233; Niles Bement 
Pond Co. v. United States, 281 U. S. 357, 361; 
Burnet v. Sanford & Brooks Co., 282 U. S. 359, 
366-367), has not shown that he could not revoke 
the trust during his lifetime we may assume that he 
could. 

As a matter of fact, the record does not show that 
the taxpayer elected to renew the note when it ma¬ 
tured in December, 1927, nor that the note was paid 
at that time. Therefore, the taxpayer has failed to 
show that the trust was irrevocable as well as to 
show that the conveyance of the corpus of the trust 
was absolute. The fact that the taxpayer’s note for 
$150,000 ran for five years and was renewable for 
like periods at his election is not mentioned or dis¬ 
cussed anvwhere in his brief. 

Assuming, however, that the trust was irrevoca¬ 
ble, there is nothing in the statute which indicates 
that Congress intended to distinguish between 
revocable and irrevocable trusts. Where the terms 
of the statute are reasonably intelligible and plain 
there is no occasion to resort to construction or con¬ 
jecture. See Thompson v. United States, 246 U. S. 
547, 551; Hamilton v. Rathbone, 175 U. S. 414, 
419; United States v. Goldenberg, 168 U. S. 95,102; 
Johnson v. Commissioner (C. C. A. 3d), 52 F. (2d) 
726, 727. In the preceding subdivision of Section 
219 Congress expressly referred to revocable trusts. 
(Br. 32.) In part of subdivision (h) it refers to 
irrevocable trusts. It stands to reason that if its 
intention was to limit the application of trusts for 
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the payment of life-insurance premiums to revoca¬ 
ble trusts, it would have done so in plain language 
as it did in other parts of the same section jof the 
statute. 

There is an obvious error in the taxpayer’s brief 

i 

which should be corrected. It is said that;in de¬ 
termining income taxes for 1924 and 1925 the Com¬ 
missioner included in the taxpayer’s taxable in¬ 
come the dividends received by the trustee upon the 
securities which constituted the corpus of the trust . 
(Br. 7.) In the first place, the securities did not 
constitute the corpus of the trust after December 
31,1922, when the taxpayer’s note for $150,0^)0 was 
substituted for the securities which were then 

i 

pledged as collateral. (R. 11.) Secondly, there is 
nothing in the record to indicate that the trustee re¬ 
ceived the dividends on those securities. On the 
contrary, the record shows that the trustee received 
the interest on the note and a small amount which 
was probably interest on the trust bank account. 

(R. 12.) j 

i 

Section 219 (h) of the Revenue Acts of 1924 and 1926 is 

constitutional 

The taxpayer contends that if Section 219 (h) of 
the Revenue Acts of 1924 and 1926 purports to 
tax the part of the trust income applied to thb pay¬ 
ment of premiums on policies of insurance bn his 
life, it is unconstitutional. The reasons to support 
this argument are briefly as follows: (1) the j trust 
was irrevocable, and the income of the trust was not 
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his income nor was it used for his benefit; (2) the 
statute may not be applied retroactively. 

Inasmuch as the trust in the instant case was not 
revocable during either of the taxable years in 
question (although it may have been revoked at 
the end of five years, when the taxpayer’s note ex¬ 
pired, or prior thereto) the case probably does not 
come within the terms of Section 219 (g) of the 
Revenue Act of 1924 and therefore is not con¬ 
trolled by the case of Corliss v. Bowers, 281 U. S. 
376. But the part of the trust income applied 
to the payment of premiums upon policies of in¬ 
surance on the taxpayer’s life, which is the only 
item in dispute in each of the taxable years, was 
paid for the benefit of the taxpayer. Section 213 
of the Revenue Act of 1924, supra, p. 3, provides 
that gross income includes gains, profits, and in¬ 
come derived from dealings in property, whether 
real or personal, growing out of the ownership or 
use of or interest in such property; also from gains 
or profits and income derived from any source 
whatever. Congress intended to use its power to 
the full extent. Eisner v. Macomber , 252 U. S. 
189, 203; Irwin v. Gavit, 268 U. S. 161,166. 

Since the chief purpose of the trust was to insure 
the payment of premiums on the taxpayer’s life- 
insurance policies (R. 10), we may reasonably as¬ 
sume that the taxpayer intended to continue the 
payment of premiums on the policies. If the 
premiums were not paid by the trustee, the tax- 
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payer would have paid them himself. Therefore 
the taxpayer received a benefit from the trust in¬ 
come not only to the exent of the surplus income 
that was returned to him each year, but also to the 
extent of the premiums paid upon his insurance 
policies. When the trustee paid premiums! in the 
amount of $7,109.45 in 1924, and $7,653.10 in 1925, 
the taxpayer’s income was correspondingly in¬ 
creased because he was relieved of payiiig the 
premiums himself. See Old Colony Trust \Co. v. 
Commissioner, 279 U S. 716, 729-730; Vnited States 
v. Boston <£■ M. R. R., 279 U. S. 732, 734. ! 

The United States Board of Tax Appeals has 
held that the payment of insurance premiums by 
an employer constitutes additional compensation 

i 

to the employee even though another was named as 
a beneficiary in the policy. George Matthew 
Adams v. Commissioner, 18 B. T. A. 381; N. goring 
Dan forth v. Commissioner, 18 B. T. A. 1221.; The 

i 

situation is not different when premiums on such 
policies are paid out of income derived from a trust 
fund created by the taxpayer. Such payments are 
for his benefit in a real sense notwithstanding an¬ 
other is named as beneficiary in the policies and in 
assignments thereof. 


It is upon the theory that the payment of pre¬ 
miums on insurance policies on the life of the 
grantor of the trust constitutes a payment feir his 


benefit that Section 219 (h) was enacted. 1 


We 


1 See Report of Senate Committee on Finance, 68th Cong., 
1st Sess.. Senate Report No. 39S, pp. 25-26. 


i 

i 






12 


think that Congress was justified in assuming that 
trusts of this sort are commonly in lieu of other 
provisions for the support of dependents and that 
in reality the trust does not operate to decrease the 
taxpayer’s income but yields income which is ex¬ 
pended for his benefit. In other words the taxpayer 
is in the same situation that he would have been in 
if the trust had not been created. He is required 
to pay income and surtaxes in respect of the income 
from the securities to the extent that it inures to 
his benefit in the form of the payment of premiums 
on policies of insurance in which he has a real eco¬ 
nomic, if not legal interest. It is not essential that 
income be received in money. Peabody v. Eisner, 
247 U. S. 347; Brunton v. Commissioner (C. C. A. 
9th), 42 F. (2d) 81. That Congress was justified in 
assuming that trusts of this character are of a real 
benefit to the taxpayer and hence that the form of 
the trust should be looked through to ascertain the 
person for whose benefit the income is really ex¬ 
pended is well illustrated by the facts in this par¬ 
ticular case. 

In this case as in the usual case of this sort, the 
principal beneficiaries under the policies are ones 
whom the grantor was bound to support and for 
whose benefit he would naturally have expended 
income in any event. He was interested in keeping 
the policies alive and in insuring the payment of 
the premiums to that end. 
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Under such circumstances to relieve the taxpayer 
of payments of tax upon so much of th$ income 
from the trust as is used to pay the premiums would 
be to enable the taxpayer to do indirectly what he 
could not do directly. If he had paid the premiums 
directly instead of through a trustee, he w^uld not 
be entitled to a deduction for premiums since such 
expenses are regarded as personal expenses which 
are not deductible under Section 215 (a) (1) of 
the Revenue Acts of 1924 and 1926. See| Article 
291 of Regulations 65 and 69. 

The imposition of the tax upon the settlor of the 
trust under these circumstances is justified on the 
same grounds that a tax was considered properly 
imposed upon the donee of property in respect to 
the sale of property acquired by gift even though 
part of the profit accrued while in the hands of 
the donor. Taft v. Bowers, 278 U. S. 4X0;\Cooper 
v. United States, supra . The settlor has the bene¬ 
fit and should bear the burden. United States v. 
Robbins, 269 U. S. 315. j 

The taxpayer argues that the interest received 
by the trustee and applied to the payment of in¬ 
surance premiums under the trust agreement was 
not income to him either in form or in substance. 
(Br. 19.) In order to test the soundness of this 
position, suppose that the taxpayer had conveyed 
securities valued at $150,000 in trust, the income to 

i 

be paid to him during his life, with remainder over 


i 

i 
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to his wife at his death. Suppose that he used the 
income to pay the premiums on his life-insurance 
policies. There could be no doubt that the income 
which he received from the trust would be 
taxable to him. If Section 213 does not cover 
such a situation, Section 219 (b) (2) clearly 

does. The only difference between that situ- 
ation and the instant case is that the trustee would 
pay the premiums instead of the taxpayer. It 
seems frivolous to say that the part of the trust 
income used to pay the premiums is not the tax¬ 
payer's income merely because it does not pass 
through his hands. In the final analysis the trus¬ 
tee in the instant case is merelv the agent of the 
taxpayer. The taxpayer says that he retained no 
rights in the insurance policies (Br. 18), and that 
he did not have the rights to change the beneficiaries 
(Br. 11). But the trust agreement provided that 
upon the death of the taxpayer and after the pro¬ 
ceeds of the policies have been paid to the trustee, 
the trustee should hold the proceeds in trust for his 
wife for at least six months and then distribute 
them to her not later than eighteen months after 
his death. (R. 11.) Therefore, the right of the 
trustee to change the beneficiary was entirelv ficti- 
tious. It amounts to this: the trustee could change 
the beneficiary in any manner it saw fit, provided 
only that the taxpayer’s wife received the proceeds 
of the policies at his death. Furthermore, it is 
difficult to believe that the trustee would not have 


15 


changed the beneficiary if the taxpayer had re¬ 
quested it. Neither the trustee nor the beneficiary 

i 

had given any consideration, and it would seeiji that 
neither could prevent the taxpayer from revoking 
or altering the trust. 

The accounting of the trust income does not show 
any amount paid for Federal income taxes.! (R. 
12.) This would seem to indicate that the trustee 
felt that the part of the trust income applied to 
the payment of premiums on the grantor’s life was 
a distribution for his benefit, and therefore de¬ 
ductible from the net income of the trust under 
Section 219 (1)) (2) of the Revenue Act of 1924. 
The last-mentioned section expressly provide^ that 
the amount so allowed as a deduction from tie net 
income of the trust shall be included in computing 
the net income of the beneficiary. Inasmuch as the 
trust agreement expressly provides that the trustee 
shall pay any Government income tax (R. 10), the 
trustee must have concluded that the part of the 
trust income applied to the payment of insurance 
policies on the taxpayer’s life was for the! tax¬ 
payer’s benefit and therefore part of his incojne. 

The Board found that in the taxpayer’s income 
tax returns for 1924 and 1925 he claimed as a de¬ 
duction from gross income in each year $9,000 as 
interest on the note for $150,000, and that the de¬ 
ductions were allowed by the Commissioner, i (R. 
12.) Section 214 (a) (2) of the Revenue A(jts of 
1924 and 1926 provides that in computing net in- 
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come there shall he allowed as a deduction all inter¬ 
est paid within the taxable year on indebtedness. 
The word “ indebtedness necessarily means in- 
debtedness of the taxpayer and not of some one 
else. The taxpayer argues that no part of the in¬ 
come of the trust was distributed to him or held 
for his benefit (Br. 21) and that he retained no 
interest in the income from the trust (Br. 31). If 
that is true, the taxpayer's note for $150,000 was a 
gift for the benefit of some one else because he re¬ 
ceived nothing in return, and he is not entitled to 
the deduction of $9,000 as interest. By claiming 
the deduction, however, the taxpayer has shown by 
his own action that he considered the indebtedness 
was his own and that the income of the trust was 
used for his benefit. If must follow that if part of 
the income of the trust, which he himself created, 
is used for his own benefit. Congress may properly 
include such part of the trust income in his taxable 
income. 

The taxpayer also contends that Section 219 (h) 
should be construed as applying only to trusts cre¬ 
ated after June 2, 1924. (Br. 29.) But Section 
283 of the Revenue Act of 1924, supra, p. 3, ex¬ 
pressly states that the title of the act of which Sec¬ 
tion 219 is a part, shall take effect as of January 1, 
1924. Likewise Section 286 of the Revenue Act 
of 1926, supra, p. 3, provides that Section 219 of 
that act shall take effect as of January 1,1925. 

In support of his argument that Section 219 (h) 
of the Acts of 1924 and 1926 is unconstitutional, as 
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applied to the facts of the instant case, because the 
trust was created in 1922 prior to the enactment 
of the statute in question, the taxpayer relies upon 
Nichols v. Coolidge, 274 U. S. 531; Blodgett v. 
Holden, 275 U. S. 142: Uniermyer v. Anderson, 276 
U. S. 440; Coolidge v. Long, 282 U. S. 582. (Br. 5, 

i 

note; 28, note.) All of these cases deal yvith the 
power of Congress to tax transfers or gifts made 
and completed before the particular taxing statute 
was enacted. The Supreme Court held that the 
statutes in question violated the Fifth Amendment 
and were beyond the power of Congress.! How¬ 
ever, the instant case deals with the power of Con¬ 
gress to tax income earned during the taxable year. 

i 

The Supreme Court recognized the distinction be¬ 
tween such a case and those upon which the tax¬ 
payer relies in Cooper v. United States, 2^0 U. S. 
409, wherein it was held that a statute Was not 
invalid under the Fifth Amendment, although it 
intended to reach a transaction retroactively. See 
also Brushaber v. Union Pacific R. Co., 240 0. S. 1; 
Lynch v. Hornby, 247 U. S. 339; Corliss v. Bowers, 
supra. 

The taxpayer refers to two cases similar to the 
instant case, Wells v. Commissioner, 19 B. T. A. 
1213, and duPont v. Commissioner, 20 B. T. A. 482. 
(Br. 29-30.) Appeals were taken in both cases—in 
the Wells case to the Eighth Circuit, and in the 
duPont case to the Third Circuit. On February 15, 
1932, the Circuit Court of Appeals for the Eighth 
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Circuit certified the following questions in the 
Wells case to the Supreme Court: 

(1) Does Section 219 (h) of the Revenue 
Acts of 1924 and 1926 apply to irrevocable 
trusts ? 

(2) Is Section 219 (h) of the Revenue 
Acts of 1924 and 1926 constitutional as ap¬ 
plied to irrevocable trusts created prior to 
the passage of the Revenue Act of 1924? 

(3) On the facts stated, did the petitioner 
receive income arising under the trusts 
during the years 1924, 1925, and 1926? 

The duPont case, like the Wells case, was argued 
several months ago but has not yet been decided. 

The taxpayer distinguishes the instant case from 
the duPont case on the ground that the trust agree¬ 
ment was to last for only a limited period of time. 
(Br. 30.) But the taxpayer has failed to prove that 
the trust in the instant case was not revoked at the 
end of five years or prior thereto. (See page 7, 
supra.) It may be pointed out that in both the 
Wells and the duPont cases, the corpus of the trust 
consisted of cash and securities, while in the instant 
case, the corpus was the taxpayer’s promissory 
note bearing interest at 6 per cent and running for 
five vcars. 

The taxpayer intimated that the expenses of the 

trust have not been allowed as a deduction bv the 

* 

Commissioner. (Br. 31.) The findings of fact by 
the Board of Tax Appeals clearly show that the 
expenses of the trust have been allowed as a deduc- 
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tion from the trust income. (R. 12.) They were 

i 

not included in the taxpayer’s income and are not 

i 

in dispute. 

CONCLUSION 

The decision of the Board of Tax Appeals I is cor¬ 
rect and should therefore be affirmed. 

Respectfully submitted. 
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In its brief (p. 3) the Government has stated: 

i 

“In December, 1922, the taxpayer created a 
trust, the purpose of which was to pay j pre¬ 
miums on his life insurance policies. He de¬ 
livered to the trustee his promissory note in 
the amount of $150,000, payable in five years 
and bearing interest at 6 per cent, pledging 
certain securities as collateral.” 


1 


The Government's statement of the facts leads 
one to believe that the note for $150,000 was cre¬ 
ated and turned over to the trustee as part of the 
trust agreement. Such is not the fact in this case 
and, as will be pointed out later, this misstatement 
of the facts by the Government forms the basis for 
the major part of the argument in its brief. In the 
light of the actual facts both its premises and con¬ 
clusions necessarily fail and are inapplicable to this 
case. 

The correct facts are that— 

“On December 30, 1922, the petitioner [appel¬ 
lant] created a trust under the terms of which he 
caused to be issued, assigned, transferred and set 
over certain life insurance policies on his own life 
and at the same time assigned, transferred, con¬ 
veyed and set over to the said trustee certain 
bonds which were described as having a value of 
$150,000.” 1 

The trustee received the policies and the bonds 
in trust for certain specified purposes. It was not 
until the next day, December 31, 1922, that the ap¬ 
pellant by a separate agreement gave his note for 
$150,000 to the trustee and left the original trust 
securities with the trustee as collateral for the note. 

Based upon the above mentioned erroneous 
statement of the facts the Government has argued 
that the settlor was merely assigning income to be 
earned in the future. (Br. pp. 6, 7.) It has also 
argued that since the note need not be renewed the 
trust was revocable by the settlor. (Br. p. 7.) It 

1 Quoted from the Board’s findings, R. p. 10. 
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is obvious, however, from an examination of the 
trust instrument dated December 30, 1922, that the 
appellant had no interest in the income of tlie trust 
either present or future. Furthermore, the trus¬ 
tee's rights and duties having been defined by that 
one instrument it was obligated to carry out the 
terms of the trust and enforce payment to it of 
any income or principal resulting from its invest¬ 
ments. 

Thus, the trustee was given power in the orig¬ 
inal trust instrument dated December 30, 1922, (R. 

p- ii) ! 

i 

I 

“to sell and dispose of the bonds which were 
transferred to it or other securities Iwhich 
might be substituted therefor and invest the 
proceeds in other securities for the benefit of 
the trust. (Italics supplied.) 

i 

Acting under this authority the trustee saw fit 
to obtain another form of investment for the trust 
corpus. The trustee invested in a 6% note which 
gave the corpus of the trust the same security 

i 

which it formerly had (the bonds serving as col¬ 
lateral for the note), and added the personal liabil- 

i 

ity of the maker. Since the duty of a trustee is to 
“represent and protect the interests of all the bene¬ 
ficiaries” (39 Cyc. 294) it may well be presumed 
that the trustee expected to obtain more income 
for the trust, or income of greater certainty, on the 
6% note than he could on the bonds. 

Consequently, in this case, the trustee, ifi per¬ 
formance of his duties, obtained the 6% note as 
an investment for the corpus of the trust. If the 
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note is not paid at its due date the trustee can fore¬ 
close on the original bonds in payment of the note. 
If the bonds are not sufficient the trustee can go 
against the maker of the note for a deficiency judg¬ 
ment. In fact, present market conditions show 
that the action of the trustee in this case was prob¬ 
ably astute. 

The character of the investment made by the 
trustee can have no effect in determining whether 
the trust is or is not revocable, whether the income 
is or is not taxable to the grantor and whether or 
not the law is unconstitutional if construed as ap¬ 
plying to irrevocable insurance trusts created be¬ 
fore its passage. The transaction of December 30, 
1922, is entirely separate and apart from the trans¬ 
action of December 31, 1922, and as far as this 
case is concerned it is submitted that the second 
transaction should be entirely disregarded. The 
trust effected on December 30, 1922, was a good 
and binding instrument which defined the powers 
and rights of all the parties concerned. There was 
a valid trust 1 and it could only be changed upon the 

1 The statement by the Government on page 15 of its brief to 
the effect that “neither the trustee nor the beneficiary had given 
any consideration, and it would seem that neither could prevent 
the taxpayer from revoking or altering the trust" is without 
foundation. The Board found that the insurance policies and 
bonds were ‘‘assigned, transferred, conveyed and set over” to 
the trustee at the time the trust was created and so even if it is 
a voluntary trust yet since the settlor had completely executed 
his part of the agreement the trust will be enforced. (39 Cyc. 
42.) But still more, there was consideration for this trust for 
the trustee in return for performing its duties was to receive 
certain fees as is evidenced by the deduction of $300 in 1924 
and $150 in 1925 for fees. (R. p. 12.) 
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mutual consent of the settlor and the beneficiary. 
Nothing that the settlor alone or in conjunction 
with the trustee did or might do could alter the 
terms or rights under the trust. (39 Cyc. 92.) 

It is submitted, therefore, that this case resolves 
itself into the question of whether the appellant 
can be taxed upon the income of a trust used to pay 
premiums on insurance policies on the life of the 
grantor where the trust is irrevocable and; he has 
parted with all rights and powers under suqh trust 
and under the insurance policies. In other! words, 
does he derive benefits of such a nature as to make 
him taxable on the income without invading his 
constitutional rights? | * 


Other Inconsistencies in Government’s Brief 

i 

The Government (Br. p. 13) states: I 

i 

“In other words the taxpayer is in the same 
situation that he would have been ini if the 
trust had not been created.” I 

It then continues to state (Br. p. 14): 

'‘The only difference between that situation 
and the instant case is that the trustee iwould 

i 

pay the premiums instead of the taxpayer. It 
seems frivolous to say that the part of the 
trust income used to pay the premiums; is not 
the taxpayer’s income merely because it does 
not pass through his hands.” 

There is an obvious difference between the two 
situations presented by the Government. In our 
case the settlor cannot use the income to pay the 


i 
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taxes the Commissioner is seeking to impose. Nor 
has the Government attempted to answer the situa¬ 
tion propounded in our brief in chief, page 18, 
where it was shown that if the settlor had created 
this trust of all his capital its theory would render 
it impossible for the Government to collect any tax. 
Certainly, it is a fantastic theory which says a man 
has income but that there are in fact no funds from 
which to collect a tax on such income. 

Again, the statements by the Government on 
pages 14 and 15 of its brief are incorrect. In the 
first place we deny that the trustee had the right 
to change the beneficiary. The record sets forth 
all the powers of the trustee and since the trustee 
was not given the right to change the beneficiary 
such a power certainly cannot be assumed. But to 
state, as the Government’s brief does, that “It is 
difficult to believe that the trustee would not have 
changed the beneficiary if the taxpayer had re¬ 
quested it” goes completely outside the scope of 
this record and imputes to the trustee a breach 
of his legal duty, i. e., “to represent and protect the 
interests of all the beneficiaries.” 

The Government then goes on to draw conclu¬ 
sions from the fact that since the trust accounts 
show no payment of Federal taxes by the trustee, 
that person must have believed that the income of 
the trust belonged and was a part of this taxpay¬ 
er’s income. It can have no effect whatever on this 
case as to what the trustee may have believed was 
his obligation under the tax law or what the trustee 
or any outside person may have thought was Mr. 
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Pillsbury’s income. The trustee is vested with no 
authority to determine what is Mr. Pillsbtiry’s in¬ 
come. Furthermore, the Government may have 
asserted a deficiency in tax against the trustee. 
Certainly it would not be the first time that the 
Government, in order to protect itself, has asserted 
the same tax against two different persons until 
the question could ultimately be settled in the 
courts. Is the Government willing to state that 
whenever it asserts a tax against the wrong person 
it thereby binds itself not to assert the same tax 
against the right taxpayer? 


m. 

i 

Authorities Cited by the Government and New 

Authorities 

| 

Due to the illness of counsel, argument I in this 
case has been several times postponed. Necessar¬ 
ily, therefore, much time has elapsed since the tax- 
taxpayer’s brief was filed in December, 1931, and 
the Government’s brief was filed in February, 1932, 
and new cases have clarified the question, j These 
new cases are Hoeper v. Tax Commission/ Heiner 
v. Donnan, 2 du Pont v. Commissioner/ and Wells v. 
Commissioner. 4 

The first two of these cases, decided by tfie Su¬ 
preme Court, establish the rule that A cannot be 


1 284 U. S. 206. 

2 285 U. S. 312. 

3 62 Fed. (2d) 
Cert, granted. 

4 62 Fed. (2d) 
Cert, granted. 


.., C. C. A. 3rd. Decided Jan. 6, 1933 

j 

... C. C. A. 8th. Decided Feb. 4, 1933 
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constitutionally taxed on the income of B. The lat¬ 
ter two cases, decided by the Circuit Courts, in¬ 
volve the question to be decided in this case. The 
Government in the Wells and du Pont cases cited 
the same authorities that it now cites in this case 
to establish that section 219(h) of the Revenue 
Acts of 1924 and 1926 is constitutional as applied 
to an irrevocable trust where the grantor has 
parted with all rights and powers under both the 
trust and the insurance policies. 1 * * * * * * 8 

Since certiorari has been granted in both the 

Wells and du Pont cases, we respectfully suggest 

that this Court await a decision by the Supreme 

Court on this question. We believe that our case 

should be controlled by the ultimate decision (on 

the constitutional question of the applicability of 

section 219(h) to irrevocable trusts where the 

grantor has parted with all rights under both the 

trusts and the insurance policies) in the Wells case 

because the trust in this case, as in the Wells case, 

is irrevocable and continued till after the grantor's 

death, whereas in the du Pont case the trust was 

irrevocable onlv for a term of vears. Thus if the 

* * 

Wells case should be decided in favor of the tax¬ 
payer and the du Pont case in favor of the Govern- 

1 For example, the Government in this case places stress upon 

the idea that the taxpayer was being relieved of an obligation 

(moral and/or legal) to pay the insurance premium. The Gov¬ 
ernment then cites Old Colony Trust Co. v. Commissioner, 279 

U. S. 716; United States v.‘ Boston & Maine R. R. Co., 279 

U. S. 732: George Mattheiv v. Commissioner, 18 B. T. A. 381; 

N. Loring Danforth v. Commissioner, 18 B. T. A. 1221 (Br. 

p. 11). The identical argument was made and same cases cited 
in its briefs in Wells and du Pont cases. 
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ment, this Court should decide this easel for the 
appellant. 

The capriciousness of the tax imposed by sec¬ 
tion 219(h) of the Revenue Acts of 1924 ind 1926 
is demonstrated in the Revenue Act of 1932. 

The Revenue Act of 1932 continues the tax im¬ 
posed by section 219(h) of the Acts of f924 and 
1926 in the following language: 


“Sec. 167. Income for Benefit of Grjantor. 
“(a) Where any part of the income of a 
trust— | 

“(1) is, or in the discretion of the|grantor 
or of any person not having a substantial ad¬ 
verse interest in the disposition of suclji part of 
the income may be, held or accumulated for 
future distribution to the grantor; or j 

“(2) may, in the discretion of theigrantor 
or of any person not having a substantial ad¬ 
verse interest in the disposition of such part 
of the income, be distributed to the grantor; 
or 


“(3) is * * * applied to the paymenj of pre¬ 
miums upon policies of insurance on the life 
of the grantor * * *; j 

“then such part of the income of the trust 
shall be included in computing the net income 
of the grantor.” 


Section 501 of the Revenue Act of 1932 imposes 
a gift tax in the following language: 


“(a) For the calendar year 1932 ahd each 
calendar year thereafter a tax, computed as 
provided in section 502, shall be imposed upon 
the transfer during such calendar yeatf by any 
individual, resident or non-resident, qf prop¬ 
erty by gift. 
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. “(b) The tax shall apply whether the trans¬ 
fer is in trust or otherwise, whether the gift 
is direct or indirect, and whether the property 
is real or personal, tangible or intangible; * * * 
“(c) The tax shall not apply to a transfer of 
property in trust where the power to revest in 
the donor title to such property is vested in 
the donor, either alone or in conjunction with 
any person not having a substantial adverse 
interest in the disposition of such property or 
the income therefrom, but the relinquishment 
or termination of such power (other than by 
the donor's death) shall be considered to be a 
transfer by the donor by gift of the property 
subject to such power, and any payment of the 
income therefrom to a beneficiary other than 
the donor shall be considered to be a transfer 
by the donor of such income by gift.” 

Congress, by taxing as gifts the creation of ir¬ 
revocable trusts (without any exception for trusts 
to pay insurance premiums), recognizes the com¬ 
pleteness of the transfer. By excepting revocable 
trusts from the gift tax, it recognizes that incom¬ 
plete transfers should not be taxed as gifts. In the 
case of revocable trusts it is consistent in taxing 
the income to the creator of the trusts until such 
time as he makes the gift complete and ceases to 
be the owner (actual or potential) of the source of 
the income. 

But in the case of the trust to pay insurance pre¬ 
miums, Congress taxes the grantor on a transfer by 
gift and then continues to tax him on the income 
of that gift as if no transfer had been made. It is 
submitted that this is certainly arbitrary and ca¬ 
pricious and a denial of due process of law. 
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When an irrevocable trust is set up to'pay in¬ 
surance premiums on policies in which no interest 
is retained by the grantor, it is proper to tax the 
grantor upon the creation of such trusts jif Con¬ 
gress desires to impose a gift tax. 1 But it is im¬ 
proper to tax the income of that trust! to the 
grantor for the reason that it is not his income. 
As was said by Mr. Justice Sutherland jin the 
Heiner case: 


u 


Such an exaction is not taxation but spoli¬ 


ation. 


ff 


It is respectfully submitted that section 219(h) 
of the Revenue Acts of 1924 and 1926 is unconsti¬ 
tutional as applied to the facts of this case. 

i 

James S. Y. Iviij^s, 

Attorney for Appellant, 
c/o Brewster, Ivins & Phillips, 
Southern Building, 
Washington, D. C. 

Of Counsel: 

James B. Templeton, j 

Kingman Brewster, 

Percy W. Phillips, 

O. R. Folsom-Jones, I 

Richard B. Barker. 

April 1, 1933. 


1 But an income tax cannot be sustained on the ground that 
it is a gift tax. Heiner v. Donnan, 285 U. S. 312. 
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